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Board. 

FN2.~etitioner.~raddated from George Washington 
University Medical .School, Washington, D.C. in 
1934. He was licensed to practice medicine in 
~alifornia . the. , same year.,pnd, afty ,a , thpe-year 
residency, entered,, private practice ,, in.. ,1937, 
specializing in ear, iiose and throat, p;oblems. 
nuring 13 of iiii 28 years in priCit,e practiqq, he 
taught ' at fie Univkriity of California. . Medicat' 
Center;. Cahract surgery arid iesuttink: nbfve 
degeneration in his eyes,forced petitioner to Lease 
privatg practice .in. 1965. He commenced 
emp!oyment 'as a .medical consultant with the State 
Welfare, Department, which,,,became ,part of the 
state Department of Health Care ~ervices.in 1969;. . 

FN3 Government Cod: section. 18528..,~fgides: 
" '~erp<&t. wpl6yetr ?em!. an iyj~layee;, who 
has perminanent iita+s, 'Permanent status: means the . 
.itAks of an ernpldjee' who is lawfuily ri&ined in 
his" position after" the cdrnp~eiion o'f the' 
prot;atioiiary period pio'vided iii ' thk part arid"-by" 
board rule. " - The. "probationary period" i? the 
initial period of employment and genera1ly:;lasG for 
six. months unless 'the. Board establishes as.longer 
period :not exceeding- one,year. (Gov. Code, § , 

19170.) I . . a  . )  8 :. ' 

Hereafter, unless othgyise indicated, all section 
references are to the Government Code. . : 

, 
FN4 Each of these causes provides a basis for 
pypifive action against a permanent civil service 
erqployee under section 19572, subdivisions (h), 
01, and 0). , 

At the hearbig, the,. ~ ~ ~ h m e n t . .  ihtmduced the 
testimony .of F,ulfp. L: Philippe, Gerald 4. , hreen 
and ~;&z$d V. . Mopre,,, $.re= s.pciesske district 
administrators of Be ~ e ~ & t m e n t ' s  , ~acragentp  
office to which petitidner had been h s ihed ,   heir 
testimony was corroborated in part by written 
docurne,nts from the Department files, and disclosed 
the fdowing,,fa~ts: ~ $ t ~ ~ e  met with petitioner on 
~ovember l  17, 1970, to discuss the . latter's 
unexcused absences, ,.apparent drinking, on ,the job 
and failure to comply with Department work hour 
requirements, ,, This meeting., was . held., at rhe 
insistence of se,v;eral staff members ,,,.who had 
complairied . to Philippe about petitioner's conduct. 
The ,:.doctor 'was, .admonished to comply with 
pertinent Department rules and regulations. 

1 

Nevertheless, despite further, warnings given 
petitioner and efforts made to accommodate him by 

extending his lunch break from the usual 45' minutes 
to one hour, he persisted in his unexplained absences , 
and failure to observe work hours and as a result on 
February 28, 1972, received a letter of reprimand 
and a one-day suspension, I 

This punitive* action had little effect on petitioner 
who continued to take excessive lunch periods. On 
March 3, 1972, Gerald Green, then ilistrict 
administrator, * and Doris Soderberg, regional 
administrator, met with petitioner and discussed his 
refusal to obey work d e s ;  but apparently to no 
avail. He took lengthy lunch breaks on March 13, 
14, 15 and 16. Green again met with petitioner on 
March 16 an effort to resolve the problem. When 
asked why he  had taken 35 extra minutes for 'lunch 
that day, petitioner claimed to be- sick. Green 
responded that .on the day in question he had 
observed the doctor drinking and talking at a 
restaurant and bar. Green then suggested that 
petitioner, for his own convenience, change from 
full-time to part-time 'status ' at an adjusted 
compensation. Petitioner declined to do so and 
Green admonished him that further violations of 
work rules would result in disciplinary action and 
even dismissal. ,-I 

In the early afternoon of June 26, Bernard Moore, 
who succeeded Green as district: administrator, 
attempted but .without success to see petitioner in the 
latter's office. Moore found him at a local bar 
laughing' and talking, .with a drink.,h front of him, 
his hair somewhat disheveled, and his arm around a 
companion. Petitioner later left the .bar but did not 
"99.-,return to his office that day.'Nor did he notify 
Moore of;, his prbposed -absence requiied by 
Department. rules;i.Subsequeny petitioner attempted' 
to have Moore recdrd his absence as-"sick.leaver." 

. c : , ?  . . . . . 

In his defense, petitioner testified that :he had in fact 
been sick. on the afternoon of June 26, and, that 'after 
an. unsuccessful attempt to? telephone his wife, he 
had informed a co-worker that he was going home. 
[FNS] , He then went, .to a ' ldcal ' bar and, after 
requestihg..a friend to call his wife, remained at the- 
bar until..she picked him up. Petitioner's version of .' 
the events.was cofroborated by his wife, a cocktail , 

waitress, and. the friend who hadlplaced the.call. 
Petitioner admitted, howeijer, that, despite his 
illness; he had had .two maitinis at lunch. 

FN5 'Moore.'apparently was not available at that 
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particular time. , ,  a 

petitioner : further testified that his longer lunch. 
, periods .-hvolved no more than 5 to 15 extra 

minutes. In justification of this, he stated that .he had. 
more than made up for the time missed by skipping 
his mo-g and afternooa,,. coffee: breaks, by 

. working Bore thaq his. ,allotted time over >holidays 
, and by ~occasig.nally ta;king work .home with him. He 

denied haying a drinking problem and stated that'his 
alcoho1ic:intalq during working hours was limited to . . 
an occasional ,&ink or two at l uch .  :: 

11. 

Three co-workers, including Dr. F. Audley Hale, 
the senjor medical consultant and petitioner's 
immediate.. . supervisor .foa 13 mon'lhs;! confumed 
petitioner's testimony that her rarely took coffee : 

breaks'. They described him as efficient,.;.productive 
and extremely helpful and.>cooperativei and stated 
that his work,had never appeared to be affected $by 
alcoholic consumption. Dr.? Hale rated petltionerl;s, 
work as good to superior pN6] and assessed him as . 

"our right hand man as far as information 
concerning,. ear, nose and throat problems not only 
for the District Office but for the Region as well.'! 
He stated that 'the Department definitely needed 
someone with the doctor's skills. 

C, . " 

FN6 The reports prepared during  petitioner!^ * 

probationary period similarly rated his work: .: 
' t  . ' ?  

The Department iqtroduced 'no evidence to ~~sh'ow, 
and indeed did:nat claim;. that ,the. quality. or quantity 
of petitioner's work was in any way inadequatep;his 
failure to comply with the prescribed time schedule 
did not impede.the effective.perfo~ance of his own 
duties ..or those .iof!r-his fellow workers, .Although.'. 
petitioner:,:was. handicapped 'isby . relatively serious 
sight and speech impediments, the Department did 
not rely upon..these physical.deficiencies as grounds 
for dismissal; nor did it .appear that ,these difficulties . 
affected his work performance. *200 . :. . 

I ' .  

On September 19, ,1972, the., :hearing officer 
submitted to the Board a' propo~ed:~ decision 
recommending that. the punitive' action,, against 
petitioner. be sustained without modification:;'He 
made findings .of fact in substance as follows: (1) 
That on February- .28, l.972;:, petitioner suffered a 
one-day suspension .for . a four- how ' unexcused 
absence on January 10, 1972, for excessive lunch 
periods on January. 11 and 19, 1.972, and fof a 

lengthy afternoon break spent at a bar on February 
25, 1972; (2) that despite efforts to accommodate 
petitioner. by extending histlunch break to one..hour, 
he continued to,exceed the presciibed .period .by five 
to ten mhiites for the four days*.' follow*$ his 
susp'ension and again on ~a?ch'l3?,:,14 .'and"l5,, 1972; 
(3) that;,on Mgch 'f&, 1972,, petitioner took 1 hour 
and 35'rhinutes.$r lunch y d  c l i qed  that ,@is. was 
due !q,&ess when, in fact he .hid beep dr&g; (4) 
that .on thetifiemoon of June 26, 6972< the district 
administrator found. petitioner at a b& during. work 
hours, :.with his hair' disheveled, 'his arm sound 
another patron and a drinli in-ffont of hikn; ii6d (5) 
that the petitionei"s 'imexcused"a~sence on Jime 26, 
1972, wtk,not due' to illness. 

The ' hearkg officer fo'ihd . ._ ii. that these facts 
.-r,.< ' ;,;, 

constihted $o$ds fdr pidtive arA$o$,,&der section 
19572, 8u$divi's/oq 0) (idexcg~able~, absence 'vj@out 
leave). ''k ' co,ns[der$g . whether' dismissal was the 
appropriate discipline, ,'the . officer ... noted . that 
"[alppellant is 64 years old,: has had ,a long and 
honorable medical career and is now handicapped by 
serious. sight and speech' difficulties; Also, the 
Senior Medical Consultarit.;has no' complaintl: matiout 
appellant's work," On theother hand, he poiitell out 
that' theDepartmentls prolilems with' petitioner dated 
back to 1970, that:.he.liad~b'een warnSd, formally as 
well as informally, that compliance with Department 
rules was';Iie,quifed, and:.that lie,'.had nevertheless 
persi&=d in & p~je*'bf dsctJndhcL4C)ir. this bg&, 

''., :,!:,.; 
the heariiig 'officer concluded that ther'e was no 
reason to anticipate improvement if were 
restored to his position ancf recompleng that,s,$e, 
Depai?m.ent1s." puniti'v'=! actid& be"' affi$ne& The 
Board hppr6ved. arid , ado$=d ' the' ,.heariqg dffi6rii's propo;ed decision 4% ILientGeq *@d .&&"..a 

,-.,,v,-, :... ,;; j ;* . ' 
petiti~n:.;~'for iehe&g . , ,.. [ ~ N T  T@e ' proceed@gi 

' I 
. .. 1. 
, fo~lowed, . . ... 

. I t  ' 

. .  , . 
FN? The f6iipoing idkinisti&$+ &tidip 
coiifbnhed ' with 'ti% pr6ge$Slre pi'escribed by 
adtions i9574- 19588 for the dismissa1"'of a 
periiianent ciiil' Setvice~employee. 

, ,. (; ' ,i. . I 

Petitioner uig;es' both. piocedurfil dnd substdive 
grounds foi annulling the ~ o a r d ' s '  decision. As'to 
the g i o ~ d ,  he' doifends that': ~ k '  ' 

provis'ions of-the State' Civil Service' Act (Act) 
governing the takin'g of: ;$ .P~fii;e. . ' .  gEtio= ''iig.aii; 

permanent civil service employees, without "201 
requiring a prior hearing, violate due process';Of la* 
as guaranteed by both the United States' ConstitutiGn 
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and the California Constitution. As to the 
substantive ~ o u n d s ,  he attacks the Boaid's decision 
on two bases: Fist, he"'rirgues that the ~ofird 's  

. fmdings aie not suppoded $y sub'hntid' evidence; 
second, he ajbCits that ,, t$ Board ibused its 
discregon in approving petitioner's disrnisd which, 
he claims, is unduly harsh and disproportionate to 
his allegedly wrongful conducti ,., 

Turning first to petitioner's' claims of denial of due 
process, we initially describe the pehinent statutory 
disciplinary procedure here under attack. 

" '  ,. \ , .  

The California system of 'civil service'employment 
has its roots'in the state ~ons~tutionl~i4rticle XXN, . 

section 1, subdivision (b) , describes"' the oveiiiding 
goal of this program: of .state eniploymeiit: "In 'the 
civil service permahit  appohitment 'and promotion 
shall be made under a. .general system based on 'merit 
. . . . " [FNB] (Italics added.) (See also Assem. Interim 
Corn. ,Rep.; Civil Service: and State Personnel 
(1957-1 959) Civil Seiiiice and' . Personnel 
Management, 1 Appendix to Assem. J ,  (1959 Reg. 
Sess.) p: ,21.). The use,,..of merit as the guiding 
principle in ,the .appointment and promotion of  civil 
service employees serves a' two-fold purpo's'e. It at 
once "'atiolish[es] .the so-called $oils k'ys&m, h d  
[at the same , tinik] . . . iriciease[s]'' the effi&ency of 
the service by assuring the employees of continuance 
in o'ffice"regiirdless"of what pariy may then be in 
power. ~fficiency'is. secure8 by t k ' howledge  on 

' 

the part of the emplpyee that 'P.i-om.otion to higher 
positions when vacancies occur will be ,the, reyard of 
faithful and' honest :service1 [citation] ... ." (Steen v .  
Board of Civil Service..Commrs..(1945) 26 Cal.2d 
7 16, 722 1160. ..P;2d 8161 ;) The ."Smte. .Personnel 
Board is the admidistrative body charged with. the 
.enforcement of. 'the Civil Seivice AS!, includirig the 
review o i p s t i v e  action ,,a,, ta+,'Bgainst . , empioyees. 
[FN9] *202 

. . 

FNE Under the prescribed constitutional sche,me, 
"[tlhe civil ser& includes eve$ Gfficir and 

.:',::,., .. 
eiriployee ,of 'ee a&te'except 6s ,oherwlse provided 
in this ~oistihtid~!" (Cil'. Const., hrt. ~d', ' §  1, 
subd. (a)> ';dl'ai'cle X%N, skction,, 4, lists those 
categories ' of offibers' and emplo~bes whbi are 
.k;terri$i $%& tl;e $I,, si&.i.h, 

. 

. . . v 

California Constitution as follows: "There is a 
Personnel Board of 5 members appointed. by the 
Governor and amroved by the Senate, a majority 
of ,the membership concurring, for :lo-year terms 
and' until, their successors, are appointed and 
qualified, ~~~ointrnant"to fill..a' vacanci is for, the 
unexpired portion:, of the term, A member may be 
removed by concuirerit' resolution adopted by each 
house;. two-thiids of the membership of each house 

) ,  i . .  . . . concuri.ing. " 
The Board's duties are' set forth in article XXTV, 
section 3, subdivision (a), .as follows: "The Board 
6hall enforce the civii ,service statutes and, by 

' majority vote of all of its members, shall prescribe 
' ,  probationary periods and classifications, adopt 

other ,files authorized by statute, and review 
J,l '. y<. 

d~scip1,~ary actions. " 

TO &we qat '  tbe gals  of '~ervice, $6 not '. 

thwarted& those in powei, the statutory provisions 
iinplementing the constitutidnnl mandate of article 
XXIV, section 1', invest employees with substantive 
arid procedural prote'ctions againsf p d t i v e  actions 
by their superiors; [FNIO] Under section: 19500, 
" [t]he tinure of eve@ perinanent employee holding a 
position is during good behavior. Any such 
employee may be . .. permanently separated [from 
the state civil service] . through resignation .or 
removal for cause ... or fkrminated .foi medical 
reasons ...."!' (Italics added.) The "causes " which 
may juitify such iemoval, or a less @ere fad' of . 
punitive action, ., ., "PN 111 y e  sta$tprdy defmid. (5 
19572.) 

FNlO In the instant case, we are concerned only 
with provisions of the Act insofar as they govern 
the disciplining of permanent employees (see fn. 3, 
ante) and we limit our discussion accordingly. 

i 

FNll Section 19570 provides:""Xs used' in this 
article, 'punitive action' means dismissal, 
demotion, suspension, " or. other "disciplinary 

~ h k  Board has defined "other disciplinary 
. action!! to include, among ather things,. official 

reprimand and reduction in salary. (Personnel 
Transactions Man., March 1,972.) 
Section 1957 1 .is the.provision establishing .general 

. , authority to take :punitive action: "In conformity 
with this .article and...board rule, punitive.;action 
may be taken against any employee, or person 
whose name appears on my employment list for 
any cause for discipline specified h, this article.". 

F N ~  ~ h =  c{hpksitio; of thg  aid is duiribed in The procedure by which a .  permanent employee 
article XXTV, section 2, subdivision.,(a), of the may be dismissed or. otherwise disciplined is 
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described in sections 19574 through 19588. Under 
section 19574, [FN12] the "appointing power" 
[FN 131 or its authorized representative may 
effectively take punitive action against an employee 
by simply notifying him of the action taken. p N 1 4 ]  
(California Sch. Employees Assn. v. Personnel 
Commission (1970) 3 Cal.3d 139, 144, fn. 2 [89 
Cal.Rptr. 620, 474 P.2d ' 4361; Personnel 
Transactions Man., March 1972.) *203 . No 
particular form of  notice is required. (29 
Ops.Cal.Atjl.Gen, 115, 120 (1957); Personnel 
Transactions Man., March 1972.) However, within 
15 days after the effective date of the action, the 
appointing power must serve upon the employee and 
file with the Board a written notice specifying: (1) 
the nature of the punishment, (2) its effective date, 

* 
(3) the causes therefor, (4) the employee's acts o r  
omissions upon  which the charges are based, and (5) 
the employee's right to appeal. (5 19574.) [FN15] 

FN12 Section 19574 provides as follows: "The 
appointing power, or any person authorized by 
him, may take punitive action against an employee 
for one or more of the causes for discipline 
specified in this article by notifying the employee 
of the action, pending the service upon him of a 
written notice. Punitive action is valid only if a 
written notice is served on the employee and filed 
wih the board not later than 15 calendar days after 
the effective date of the punitive adtion. The notice 
shall be served upon the employee either personally 
or by mail and shall include: (a) a statement of the 
nature of the punitive action; (b) the effective date 
of the action: (c) a statement of the causes therefor; 
(d) a statement In ordinary and concise language of 
the acts or omissions upon which the causes are 
based; and (e) a statement advising the employee of 
his right to answer the notice and the time within 
which that must be done if the answer is to 
constitute an appeal. " 

FN13 Under section 18524, "'[alppointing power' 
means a person or group having authority to make 
appointments to positions in the State civil 
service. ". 

. . 

FN14 For the procedure regulating .discipline 
where charges against the employee are filed by a 
third party with the consent of the Board or the 
appointing power, see section 19583.5. 

FN15 See'footnote 12, ante. 
In an opinion issued on March 26, 1953, the 
Attorney General described the "statement of 
causes" as follows: "Such statement of causes is 

not merely a statement of the statutory grounds for . 
punitive action set forth in section 19572 but is a 
factual statement of the grounds of discipline 
which, although not necessarily pleaded with all 
the niceties of a complaint in a civil action or of an 
information or indictment in a criminal action, 
should be ,detailed enough to permit the employee 
to identify the transaction, to understand the nature 
of the alleged offense and to obtain and produce the 
facts in opposition [citations]." (See 21 
~ ~ s . ~ a l . ~ t t y . ~ e n .  132, 137 (1953).) 

Except in cases involving . minor disciplinary 
matters, p N 1 6 ]  the employee has a r ight  to  an 
evidentiary hearing to challenge the action taken 
against him. [FN17] T o  obtain such a hearing, the  
employee must file with the Board a written h w e r  
to the notice of punitive action within 20 days after 
service thereof, FN18]  The  answer is deemed to 
constitute a denial of all allegations contained in the 
notice which a re  not expressly admitted as well  as a 
request for  a hearing or investigation. (5 19575; see 
fn. 18, ante.) Failure to file an answer within the 
specified time period results in the punitive action 
becoming 6 a l .  (5 19575.) *204 

FNl6 Such minor disciplinary, matters generally 
include those cases in which the discipline imposed 
is suspension without pay for 10 days or less. 
Section 19576 describes the procedural rights of an 
employee subjected to this form of discipline. 

FN17 Section, 19578 provides that "[wlhenever an 
answer is filed to a punitive action other than a 
suspension without pay for 10 days or less, the 
board or its authorized representatiye shall within a 
reasonable time hold a hearing. The board shall 
notify the parties of the time and place of the 
hearing. Such hearing shall be conducted in 
accordance with the provisions of Section 11513 of 
the Government Code, except that the employee 
and other persons may be examined as provided in 
Section 19580, and the .parties may submit all 
proper and competent evidence against or in 
support of the causes." 

FNlE Section 19575 describes the procedure to be 
followed by an employee in answering a notice of 
punitive action: "No later than 20 calendar days 
after service of the notice of punitive action, the 
employee may file with the board a written answer 
to the notice, which answer shall be deemed to be a 
denial of all of the allegations of the notice of 
punitive action not expressly admitted and a request 
for hearing or investigation as provided in this 
article. With. the consent of the board or its 
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authorized representative an amended answer may 
subsequently. be filed. .If the employee, fails! to 

,; answer within the time specified or after answer * 

withdraws his appeal Qe punitive action taken by 
h e  appointing power shall b,e final. A copy of the .. 
empi6j;ie1s. answeii&d of any amended 'answer 
shall promptly be giveri by thk; board to th i  . . .II . I . / .  

appoihti;lg '$,wer, I1 ' . " ' . ' 
r : 

dases 6 h e r e  th2f: affected 'employee Mes an 
answer3 w i t h h  tdk prescribed'period, the Board, o r  
its authorize& representiibe, m i i t  hold ?a  hearing 
within a reitsonable' We. .($ 1957s'; ' g e e  fn. 17, 
ante.) .As a general rule, the c d e  is referred ;o t h e  
Board's hearing officer who conducts he&ing 
[FN 191 and prepares a proposed decision ?.. . .. which may 
be  adopted, modified or,'rejected:by the ' ~ d h d .  (5 
19582:) The  Board 'must' reqdir , ,,.:,, i t i  .. . d i ~ i s i d i  .., , .%. :. within 
reasolBt;lk time aher  the heanng., (5 19583.) ['IN201 1 
If the $d&d,determinesihat the cauib of causes for 
which ,be ' employee, was, disciplined pere 
insufficient or not s u s t h e d  by th$'.employe@s acts 
o r  ~ ~ ~ s f ' & s ,  o r  &at t h e  e ~ p l o y e e w a s  jk t i f i ed  in 
enga&g i n  the cc&du$ w%h formed t h e  b d s  of 
the charges against h i m , , j t  may modify or' revoke 
the punitive action and order the km@~o;ee reinstated 
to his position a s ,  of the effective,,date of the action 
o r  some later spe#ied date,:,(§ 1958;; see&. 20, : 
ante.)' ~ h @ , . e m ~ i o ~ ~ ~  is .=qtitled ,tq the p a y m a :  o f ,  
salary for ' any period, of t h e  during which .,@ 
punitive actipn was improperly in  effect. ($ 19584.) 
[FN2 11 - f  " .  

EN19 At such ,hearing, the appointing powef ,has ' 

the :burden of p,roving ,by a pre~nderance.  of the 
evidence the acts,>or, omissions of the employee . 
up?!,, which ..,. the. charges .,,.. ~ e , :  basad:, 7nd' of 
establishing' IGat these a d ' ,  coi~/$ute cause ,for ,. 

'discipline und$ the reieva'nt statlfes'. (44 19572, 
19573;)' The employee day  t j '  'to iv&d the" 
consequ'eric& of his actions by showing that he w'as 
justified iil engaging in,the conduct upon which 'the 
c h f  ges are:based. (See 21 0ps.Cal.Atty;Gen. 132'? 
139 (19531.1 ' .. ., L 1  

FN20 Under the terms of section 19583, "[tlhe 
board shall render a decision within a reasonable 
time .%after. .the hearing or investigation." The' 
pupitive, action taken, by the appointingqpower shall 
stand~unlesi~modifjed or revoked by the :board, If 
the board, findg that, the,cause or causes for which 
the; punitive ac;ion 'was. impwed weT.e insufficient 
or not su@ined, or that the employee was justified 
in the course of conduct upon which'the causes 

were based, it may modify or revoke,the 
action and it may oi'der thd: employee returned to 
hi? @Sition eithe'r as ,of the date of ' h e  punitive 
action or as of such later date as it may specify. 
The decision of the board shal) be entered upon the , 

minutas of the bdhrd and the'6kcial rister." 

FNZl section 19584 provid~s: 'Wheneyer L e  : 
board' revokes or modifies a punitive action rind 
ordeis'thiit'the employee be retiirned to.liPis position 
it. shall' direct the payment. of salary to the 
employee for such.period of time as the board finds 
the.punitive action was.impropeyly in effect. 
"Salary. shall not be authorized or paid for any 
po,~ion. of a period of punitive. action that the 
erngloxee was not ready, able, and ,.villipg to 
perform the duties of his position, whethei such 
p&$ve aidon I i  ~ a l $  of' $t ,  o r  causes dn 
whicfi i t  is bised stite'hcts sufficient to constitute 
cause fd;P'discipllne, r 

"From any such salary duesthid shall be  'cj'educted . . 
compensation that the employee earned, or might 
reasonably .!.have earned, during , any ('period 
com.encing more .than six months after the initial 
date?of t+ suspension.!' 

In the case ,of an adverse decision by the Board,  'the 
employee may petition that body for  a rehearing. (5 
19586.) p N 2 2 ]  As an alternative or  in addition to 
the rehearing procedure, the employee m a y  seek 
review of:*205 the Board's action by means of a 
petition for writ of administrative mandamus filed in 
the superior court. (5 19588; Boren v. State 
Personnel Board (1951) 37 Cal.2d 634, 637  [234 
P.2d 98 11.) F N 2 3 1  

FN23,. Section: 195BB proyides: "The, right to 
petition a:court for yr i t  of mandafe, or to bring or . . , 
maintain any action qr proceeding based on or 
relateid'ih'any civil iifi'ice law' of this State or +e 
administration thereof shall not be affkted by the 
failure to .appljl '#for rehearing by filing written 
petition therefor with the board. ' 
The. jud+iciaI rgview proceedings are governed by . ' . 

Code of Civil Procedure section 1094.5.{( . 
. . 

FNZZ sediibn 19586 provides in pertinent part that 
"[wlithin thirty days after receipt of a copy of the 
decision render;ed by the ,board in a proceeding .,,.,. 

under 'this article, thg employee or the appointifig 
pow'e;may'apply for a reheahfig by fiiini wi'th"&e 
board a written petition therefor. Within thirtj'days 
after such.!'.filing, the board shall cause. notice : 
thereof to be served upon the other parties to the . '  

proceedings ,!by mailing to each a copy , o f  the 
petition for rehearing, in the same manner as 
:. . 
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prescribed . . for notice of hearing. respond either .orally or in writing or both (with 
'  thin sixty days'a$er sqyice gf notii~ of filing affidavits) before a representative of the. employing , 

, of a petition for, rehearing, the board $hall either agency withbauthority to make or rscommend a final 
grant or deny the petition iq, whole or in part. decision, h d  writtexi notice of tbe agency's decision 
Failure to act upon a petition for rehearing within 
this sixty-day period is a denial of the petition." on or ' before the effective date o f .  the action: (5 ' 

Boren v, h t e  Personnel Board, supra, at p. 637.) U.S.C. 5 7501 , @I; 5 'c.F.~: § ?52,202'"$), '@), 
(0.) The employee is not entitled to'& evidentiary 

. # I  

As previo,ply ihdjcated; petitioner a$ns that this 
statutory procedure for-.taking action against 
a permanent civil service employee violates due 
process of law as guatanteed by the Fifth and 
Fourteenth Amendments. to the United.'. States 
Constitution and article.1, sections 7 and. 15 0-f the 
California Constitution! 'His contention is that these 
provision;' ahpoi@ a depiivation of 
without' a prior, heariiig or, for that' m a t h , ,  ,withput 

. any 01 thcprior pr+cd,ural s ~ f e g u : ~ d s  required by, 
due process' before a person may be subjected t~ 
such a, taking,,.at the, had8 of the,.s{ate..As .it is clear 
that California's, statutory scheme, does provide for 
an evidentiary hearing after the discipIine is imposed 
(84 19578, 19580, 19581), we view the petitioner's 
constitutional attack as directed against that section 
which permits the punitive action to take effect 
without according the ernployee any prior procedural 

. ... 
rights. (4 19574; see fii. 12; ante.) 

Our arialysis of petitioner's ' contention'~proc'e,edi 'in' 
the light of l':a..recint decision of ,the ~ n i t e ' d  sthe6 ;' 
Supreme Court dealirig with a s u b ~ t ~ t i d l y  identic& 
issue. In" Arnett v:'~en&dy (1974) 416. U.S. 134 
[40 L;Ed.2d 15, 94 s:'c~.- 16331, the high court was 
faced with a due process challenge to the.'hiovisions , 
of the federal civil service act, entitled the Lloyd- 
LaFollette Act, regulating thg ' disciplining of 
nonprobationary goirewent . , l.,,. employees. . , , , 1;(5 u:$.c. 

7501,;j ,und<r bit stafutoj;', schemd;"' a 
nonprobationaq:: , employee. may . be: ,:l.rem&ed or 
suspended without pay only for such-cause as will 
promote the efficiency of the service. " (5 U.S;C.. 5 
7501 .(a) .) The 'fanie statute gr'ting 'this substantive 
right to continued 'employment"' absent c a ~ e  sets 
forth the procedural rights of an employek prior to 

. t . . , . '  ' 

discharge or suspension. *206 . .  0 / ' 

: .  . . .  . 
1 .  

. . '  .? 

P u r s ~ : ~ t ,  tb this and , the regulations 
promulgated hider it, $e employee. is eptitled to 30 
days a d y ~ c e  written notice of the proposed action, 
including *. a ,  ..detailed statement of the reasdm 
therefor, the right to examine all materials": relied 
upon to support the charges, the opportunity to 

trial-type hearing until the appeal stage of the 
proceedings., (5 . C.F.R. !$ 752.202 @), 752.203, 
771.205, 771.208, 771.210-771.212, 772.305. (c).) 
The &ing of. this hearkg - after, . rathe? than, before. 
the removal decision becomes effective - constituted 
'the basis for fhe imployeels due process attack upon 
the discipljnaiy 

, . .,, . . 
In a 'sin to ,thr~e"dec@~ocision, the ;cart fo,&d the abqye' 

procidur~, t cbe  cb,n!titutional, ~6we";:, the ~ court's 
full decisibr; i(s +nbPdied fivg ' o $ ~ i p ~ s '  which 
reveal vWing of view q q n g  >(he different 
justice's. As .we' procee& to consi,der petitioner's 
contebtion, we will attempt ' to  identify the general 
princifi~es'wtiiciir~mki~e from fie+ opjiioni aswe!!, 
as frornhe other iicent dgbisions of the couit in fkii 
area of pioce&rkl due 'procesd'.'and which, ire 
detemihtive'of the datter before u6. 

' 

. I  ., . . . , . . I .  

(1) We begin &iu ahalysis in the i&t+ case by 
observing &at, the California . &hem= reguIk~k!6i~. ie~ic6 'empi&y"ihent  bdiifeis u$bi an 
individ,id; dho adhiices 'be 'Gf' 
employee" properly interesf'"hin'the conihiuaiion of , 

his employment which is protected by due process. 
In Board of Regents v. Roth (1972) 408 U.S. 564 
[33 L.Ed.2d 548, 92 Si'Ct," 27011, the' United, States 
Supreriie Coiii-t.:'."made clear. that 'the profie* 
interests ,protecfe,d by p r o c e d ~ g  due procesd extend 
well beyoiid acq$ 04i=rshi$@f real qthig..,, ch$t~ls, 
or r n o f i e y ~ " [ ~ ;  . 6rni[ted.] .rrJl !I;, . , !' I: , I  . Id,, at pp. .571-572,,,,S33 
L.Ed.2d at p. 55'71,) Rather, "[t]he Fourteenth 
~ rnendm~nt ' i  proced~al ,  protectidg'bf property is a 
safeguard of the security of interests. that a person 
has already . acquired\ in specific >:benefits: These 
interests - property interests - may take many 
forms." ( Id., at p. 576 [33 L.Ed.2d at p. 5601.) 

I ;:< :. . . .  . . . .  

Expanding upon its.-explanation, the Roth court 
noted: '!TO have* a property interest 2i a.,benefrt;i a 
person clearly .must have more than,-axi'abstrakt need 
or desird .for'$t, He mu$i. hiv& 'more a& a d i f d f a l  
expectation of it; He must,:instead~.have a.legitimate 
claim 07 enfiflernent "07:" to it, It is' a purpos~' bf 
the' aiciei i  'htitutiori',of propew ,to .,,: protect those 
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claims upon which people rely in their daily lives, 
reliance that must not be arbitrarily undermined. It 
is a purpose of the constitutional right to a hearing to 
provide. an opportunity for a person to vindicate 
those claims. 

"Property interests, , of course, are not created, by 
the Constitution. Rather, they are created and 'their 
dimensions are defmed by existing rules or 
understandings that stem from an independent source 
such as state law - rules or understandings that 
secure certain benefits and that'lsupport claims of 
entitlement to those benefits." ' ( Id., at p. 577 [33 
L.Ed.2d at p. 5611.) I 

(2) Thus, when a person has a legally enforceable .. 
right to receive, a government :.benefit prdVidecl 
certain facts. exist, this right constitutes a property 
interest protected by due process. (Goldberg v. 
Kelly (1970) 397 U.S. 254, 261-262 [25 L.Ed.2d 
287, 295-296, 90 S.Ct; 10111; see Geneva Towers ' 
Tenants' Org. v. Federated Mortgage Inv. (9th Cir. 
1914). 504 F.2d 489; 495-4'96 (Hufstedler, ' J. 
dissenting) .), Applyhg these principles, the high 
court has held that, a 'teacher establishing "the 
existence of rules add understandings'; promulgated 
and ,fostered by state' .officials, .that .... justify his 
legitimate claim of entitlement to': continued' 
employment '. absent 'sufficient ' (  cause, " ' has a 
property interest;.. in such. continued . employment 
within ithe purview of thedue process clause. (Perry 
v. Sinderrnanri (1972) 408 U.,S. 593, 602-603 [33 
L.Ed.2d 570;580; 92 S,Ct, 26941; see also Boafd 
of Regents iv. Roth, supra; 408 U.S. at'pp: 576-578 
[33 L.Ed.2d at pp. 560-5621,) And, in Amett v. 
Kennedy, supra; 416 U.:S. 134, six members of the 
court; relying upon the principles set 'forth in Roth,, 
concluded that. due process protected the .itatuto$ 

'right of a nonprobationary' federd;.civili~iervice 
employee to contiue in his posiiion !absent cause 
justifying his dismissal. ( Id., a'i'p. 167 140 L.Ed.2d 
at pp, 40-4 i] (concurring opn.,  ust tick:   ow ell); "id., 
at pi .  185 [4D ' LEd.2d at .p. 51].'(concurfing and 
dissedting opn., Justice White); id.; at 5 .  203 [40 
L.Ed.2d at p. 611 (dissentihg'opn'., Justice Douglas); 
id., at p. 211 [40 LbEd.2d at p. 661 (dissenting opn., 

. . 
Justice Marshall) .) . 

:>, , ' . .  , 

The ~ a l i f ~ , d ; :  Ac t  endgyi stati '~mploplo);.~~~"who 
attain permbent status with a substahtially identical 
property interest.. Such employees:. may not be 
dismissed or subjected. to other disciplinary 

measures unless facts exist' ' constituting "cause" for, 
such discipline as 'defined iri ' sections 19572 and 
19573. In the absence of sufficient cause, tlie 

employee lids a statuto j ''. right to 
continued employment free of these, "208. 'punitive 
measures. (5 19500.) This 'btdptciry right constitutes 
"a legithate c l ' h  ~f'entp'tl~rnent" to a 
benefit within ,themeaning:"of Rotli. ~ h ~ r e ' f o r e ,  the 
state must comply with proce&ral due process 
requirements before it may' aeprive its permanent 
employee of this proper6 interest by punitive action. 

We therefore proceed to deterdne whether 
California's statutes governing ,such punitive action 
provide the minimum procedural safeguards 
mandated by the state and federal Constitutions. In 
the course of our inquiry, 'we  will Zscuss r'icent 
developments' in the area of procedur'al due process 
which outlh%e a modified approach for dealiiig with 
such questions. 

Until last year, the line of United States Supreme 
Court ~~discuisions b e g W g  with Srtiadach" v.' 
~a rn i ly  Finance Corp. (1969) 395 U;S, 337 [23 
L.Ed.2d 349; 89 s ,c~.  1620], ahd continuing with 
Fuentes'-v. Shevh ('1 972) 407' U.S. 67 [32 L. ~ d . 2 d  
556, 92 S.Cii: 1983], A d  the' line of,' ~al i fornia  
decisi'oni foUowhg'Sniadach and ~uknt'es"adheied to 
a rather rigid and mecha$cal irgerpretation of the 
due process clause. under these, ;$ecisions, every. 
signifi'ca3.t deprivation - pennqent 'or "merely 
*temporary - of an interest which qualified as 
"property" 'was requued. under' the 'mandate of due 
procesl' to be preceded by notice and, d .  hearing 
absent " extiaofdinary " or 'I truly un$sual 
circumstances. (Fuented v. She'vin, supra, 407"ui;S, 
67, 82:-"88, 90-91 [32 L.Ed.2d 556, 570-571, 
574-5761; Bell i .  Burson (1971) 402 ~ , ~ ; " ' 5 3 5 ,  5$2' 
[29 L.Ed.2d 90 ,  96, ' 91 ~.ei';.'.1586]; Biiddie ' v .  
Conneit'i6ut (197 1) 40 1' u.s~.'' 37 i ,  " 378-379 [28 
L.Ed.2d 113, .lr9-12d, 91 S.Ct. 7801; Adamd' v: 
~ e ~ a r t d e n t  of Motor Vehicles (1974) 11 ' Cral'.3d 
146, 1.55 [113aCal.Rpti. 145, 520 P.2d 961.1; ~rookl ;  
v. Smsll claims Coufi' (1973) 8 Cal.3d ' 661, 
667-668 [I05 Cd.Rpti: 785, 504 ~ . 2 d  '12491; 
Randone v.  p pel late Department (1971) 5 .  ~a1 .3d  ' 
536, 547 [96C'al;Rp'ti. 709, 488 ~ . i h  132 Blair v,  
Pitchess (1971) 5 ~a1,3d '258,  277 [96Cal.Rptr, 42, 
486 P.2d.!'P242, 45 A.L.R.3d 12061; McCdl'op v. 
Carberry (1970) 1 Cal.3d 903, 907 [83. dd;Rptr. 
666, 464 P.2d 1221.) These authorities uniformly 
held that 'such,.he&g must meet kertain minimum. 
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procedural requiremen? including the right to 
appear pe;sonally before:. an .- impartial .official, to 

, confront G d  cross-exa-e adverse wimesses, to 
present favorable evidence and to be, represented by 
counsel., (.Brooks v,. Small Claims Court, supra, 8. 
Cal.3d ats pp.. 667-668; :was v, Cozens (1972) 7 
Cal.3d 792J,, 798-799 [I03 C@.Rptr. 299,; 499 P.2d 
9791, vacated,,~ub nom. ~ e ~ t .  Motor Vehicles of 
califbmia v. ~ i o s ( l 9 7 3 ) . . 4 1 0 ' ~ ~ ~ .  425 [35 L.Ed.2d ' 

398, 93 $ . ~ t .  1019], , pew:,,dec.. Rios.,, v. Cozens 
(1973) 9 Cal.3d 454 [ lo7 Cal.Rpt~\ 784, 509 P.2d 
6961; see'also   old berg v. Kelly (1970) 397 U.S. 
254, 267-271 [25 L.Ed.2d 287, 298-301, 90 S.Ct. 
101 11 .) !209 

* ,    ow ever, as we noted a .  .short time ago in , ,  

Beaudreau v. Superior Court. (1975) 14 Cal.3d 448 
[I21 ,Cal.Rptr. 585, 535 ~ : 2 d  7131, more recent 
decisions of &?.,,high c o w  have regarded the iboye 
due process requirements as being somewhat, .less 
inflexible and as not necessitating an evidkntiary 
trial- type hearing at the preliminaq. stage::.in every 
situation 'involvir;'g a taking ,of prq.perty. dthough it 
would appear that a majo&ty of the members of the 
high court adhere to the pr,@ciple $at some, form of 
notice h d  hearing .must pr'eckde a fhal 'deprivation 
of property (North ~ e o r g i a  Finishing, Inc, v. Di- 
Chern,' @. (1975) 419 ~ . ~ . : . 6 0 1 ,  606, 142 L.Ed.Zd, 
751, 757, 9.5 S.Ct. ,,719]'; Goss.y. hpez, ' ( l9j5)  419 
U.S. 565, 579 [42 L . E ~ . z ~  ?%, 733-7338, 9 5  S,Ct. 
7291; Mitchell 'v. W; T.;, Grant Co: (1974) 416 U.S'. 
600, 6'ii-612,. [40 L.Ed.2d ,406, 415-416, 94 S.Ct: 
18951; Arnett v, ~ed; i{d~,  Supra, 416, U.S. 134, I+$ 

' 
[40 L,Ed,.2d 15, 391. . (concurring opn., Justice. 
Powell), p, 178 [ 40. L.Ed.2d pp. 46-48 .(concurring 
and di&ting opn'., Justice White), p. 212 [ 40 
L.Ed.2d pp. 66-67] (dissenting opn., Justice 
Marshall)), nevertlieless the court has made clear 
that "the h i p g  q d  content of. the notice and -the 
nature of ,the hearing wiil.'.depend on an appropi& 
accommodation of the competing interests 
involved." (GOSS :v.. Lopez, s,upra; 419 U.S. 565, 
579 [42. L.Ed.2d 725, 7371, italics added;- see 4.~0 
 itche ell v. W. T. Grant Co., supra, 4 16 U.S. at pp. 
607-61.0, 140 L.Ed.2d at pp. 413-4Q]; Arnett v. 
~ennsdi;,, supra;-,:,416 U.S, ,.,fit pp, , , 167-171 [40 
L.Ed.2d at pp. 40431 (concurring opn.,. Justice 
  ow ell); p. 1 88,,[ 40 L.Ed.2d pp: 52-53] (concurrbg 
and dissenting opn,, Justice White),) In balancing 
such ' "competing interests involved." .so as to 
determi& wbether a particular procedure permitting 
a takini of property without a prior hearing satisfies 

due the highcourt has taken into account a ' 

number of factors. Of significance among them- are 
the following: whether predeprivation safeguards 
minimize the risk of error,: in .the initial taking " 

decision, whether the' ,surrounding circumstances~ 
: necessitate quick action, whether the postdeprivation 

hearing. is sufficiently prompt, whether the interim 
loss incurred 'by the person affected is .substantial,. 
and whether such person will be entitled to adequate 
compensation in$.:!thel event .:the deprivation of :his 
property interest proves to , have been wrongful; 
(Mitchell v. W. T. Orant Co., supra, 416 U.S. at 
pp. 607~610 [40 L.Ed.2d at pp. 413-4151;. Arnett v. 
Kennedy, supra, 416 U.S. at pp. 167-171 , [40 
L.Ed.2d at pp. 40-431 (concurring opn., Justice 

, .!. , Powell), pp. 188-193 [ 40 L.Ed.2d pp. 52-56] 
(concurr,ing and dissenting opn., Justice White); see 
Beaudreau. .v,. Superior Court, supra, 14 Cd.3d 448, 
463-464.) 

These principles have been 'applied by the high 
court to measure the constitutional validity of state 
statutes granting creditors certain prejudgment 
summary remedies. In MitchelLv. W. T. Grant Co., 

i supra, 416 U.S. "210 600, the court upheld against 
due process attack a Louisiana statute authorizing a 
state trial judge to order sequestration of a debtor's 

, ' personal ,property upon the creditor's ex parte 
application, noting that both the creditor and the 
debtor had interests in the particular property seized, 
pN24] that the creditor's interest might be seriously 
jeopardized by prcseizurk notice and, hearing, 
[FN25] and that adequate alternative procedural 
safeguards, including an immediate postdeprivation 
hearing, were accorded the debtor. [FN26] On the 
other hand, the high court struck down a Georgia 

. statute permitting garnishment of a debtor's property 
pending litigation on,the alleged debt "without notice 
or opportunity for. an early hearing and without 
participation by a judicial officer." (North Georgia 
Finishing, Inc. v. Di- Chem, Inc:, supra, 419 U.S. 
601, 606 142 L.Ed.2d 751, 7571.) In reaching its 
decision, the court emphasized &at '[tlhe Georgia 
garnishment statute has none of the saving 
characteristics of the Louisiana statute." ( 

..>., . : - ,  .>. 

~ ~ 2 6 ' ~ h e  creditor was required'to post a bond to 
cover the debtor's potential damages in the event of 
a wrongful .taking. At the postdeprivation hearing 
which w& {$ediatily available to $el debtor, the ' 

creditor hid"thd'buiden of making a pima facie 
showing of entitlement to the property. If he failed 
to. do so, the debtor was entitled to return of. his 
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property and t6 an award of anyZdarnages. ( 

FN25 The ,court noted that the debtor might 
abscond with the propihy and that in any event the 
debtor's continued use thereof would decrease fhe 
property's value, ( 

FN24 Under the t e h s  of.the itatutC;' the trial judge 
could order, 'sequestration only if the creditor 
proved by affidavit that he. had a vendor's lien on 
the ,prpperty and that .the debtor had defaulted in 
making the requiled payments, thereby entitling the 
credit~r to iGediate possession.. Id., at pp. 
605-606 [40 L.Ed.2d at pp. 412-4131,) Id., at pp, , ,  
608k09 [40 L.Ed.2d at pj5. 413-4151,) Id., at pp. 
606-610 [4lI.L.Ed.2d at iP. , 412-4151,) Id., 'at p. 

. ' ,607. [42 L . E ~ . z ~  at p': 75i l . )  
. . 

This modified position"' of the United ,States 
Supreme Coiirt regardingsuch due process quesiiois 
has also extendkd to the form the hearing 
required. In Goss v. Lopez, supra, 419 U.S! 565; ' 
the court held that Ohio public school students had a 
property as well as a lib'ehy interest in their 
,education and that they weie therefore hriiitied to 
notice and hearing befoie' they could be sudijkiriaed 

.,.. or expelled from ichool: ( Id., at pp;' 574-581 [42 . . 

L.Ed.2d ,atz pp. 734-7991 .) ~ o w e v e t r  whlre the ! 
suspension Was 6li'oit, the court 'concluded that the 

n.. required .:.!lhea&,gII need be hnJY;"@- 'sorij;l'd ' 

. . 

discussion bedeen,  student a i~d disci'plinariaii, at 
which: the student should be' inforged of his alleged' 
miscodduct and: permitted to explah his veision 'of 
the events. ( , Id . ,  at. pp. 581-582 [ 4 2 ' ~ . ~ d . 2 d  at p. 
738-7391 .) 'Such a prockdhz, the. coud" reasoned, 
"will provide a rrithhgful Kedge agahst efronk'ous:'. 
action." ( Id.', a t p ,  583 142 ~ . ~ d . Z d ' a t  F. 7401 > On 
the othlr habd, the court ' c ~ e f u l f ~  'pointld 'out the, ' '  

limitations on its holding: "We stop short of 
construing the Due Process "11 Clause to require, 
countrywide, that hearings i6"d6&ecti& 'with short 
sbspeniions must afford the i$dent the 6ppp&r$ty 
to s e 8 c i  co,p$el, to confrg$" and cross-ex,&e 
wim$ses supporting the bh&< or to call his, own 
witnesses to verify his .version of the incident. Brief 
discipkary suspensions are almost countless. .To 
impose in eachl!such case even truncated trial-type 
procedures. might well, ovehvhelm administrative 
facilities h many places and, by diverting resources, 
cost :.more than' . i t  would save in educational 
effectiveness. ' ~ o i e o v e r ,  h r t h e i  formaluig the 
suspension process &id escalithgZ its fonnali5 ' and 
adversary nature may not only make it too costly as  

a regular disciplinary tool 6ut also destroy its 
effectiveness as part of the teaching process. " ( Id., 
at p. 583 [42 L.Ed.2d at p. 7401 ,) 

Our present ti8k,pf determining the requjrernents of 
due process ulld& C e  '!p?$icular. circumstanc,qs of 
the case at bendi is $?d= easier by G;Suprerne 
court's iecision iii &ett v. Kenqedy, supra, 4.G 
U.S. 134, uphblding against 'coqtitutional. attack the . 
stahltory ' p~ocedure for fie disciplining' of 
nonprobationary federal civil se,ryice einployees. 
Initially, $e note that the rationale adopted: by the 
plurality opinion of ~ustice Rehnquist, joined by ,the 
chief Justice &d Justice Stekart, would obviate the 
need for any 'balqcidg of compefpg Gterests. This 
ratiohgk would app'bintiy . ' pep i t  a state, to 
narrowly' ckcumsc,ibe the 'procedures for,, depriving 
an individud of' a 'stahtorily created property right .. 
by simply establishing in the statute a procedural 
mechanism for its enforcement. ( Id,, at pp. 153-155 
140 L.Ed.2d at pp. 32- 341.) In such instances,, it is 
reasoned,, the individual "must take the bittei with 
the iweet," that is, the substantive benefit of the , 
statute together with the procedural mechanism it 
prescribes to, safeguard that benefit. ( Id,., a t  pp. 
153-154 [40 ~ . , ~ d , 2 d  at, pp, 32-33],) Under this 
rationale, it is arguable that ~difoornii 's procedure 
for d,iscipli&ng ,,.civil ; service employees wouldj 
with&$d. petitioiie?s diF pF<&ss, attack, since the 
subst&&e, right of a pqmment state y o r k y  to 
continued employment absent, cause (§ 195?O)"rnay 
be "inextricabiy int'krtwined '',[in,, the same set of 
statutes] ' with +e limitations on the procedures 
which are tb be employed in determining that right. 
. . . . I 8  ( Id., at pp. 153-154 [40 L.Ed.2d at p,. 331.) 

However, this theory was u&quivocally rejected by, 
the remaining six,, justice; and hdeed . decribed by 
the dissenters ' as "a, , retum, albeit in. somewhat 
different vegal garb, to the thoroughly discredited 
distinction between rights v d  p~ivileges. which once 
seemed'to govem the applicability of procedural due. 
process .! , [ ~n .  . 6qjtted.j " (see Justice Marshallls 
dissenting opn. at p. 211 [ 4 0 ' ~ . ~ d . 2 d  at p. 661; see 
also Justice ' ~ 2 1 2  .Powelll.:s concurring- opn. at pp. 
165-167 [ 40 L.Ed.2d at pp. 39-41],.. and Justice 
White,'s concuriing. and-. dissenting. opn. !. at pp. 
177-178, 1.85;[40 L.Ed.2d at pp. 4647,  511.) -- 

- ; , .  . ..,. , :'! : 
Where state procedures. governing the t-g of a. 

property interest at issue, all six justices were of 
the view that the edstence of the interest is to be 
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determined h e  first place under,applicable state 
law, but that the adequacy of the pfocedures is to be 
measuied in h e  fhal' analysis by 'ap;licable 
constitutional requirements of due prockss, (' Id., at 
p. 167 [40 L.Ed02d at pp. 40-411 (concurring opn., 
justice ~oweil) ,  ,p. 185 [ 40 ~ . ~ d . 2 d  p. 51.1 
(cor;currGg' &d dissentbig' opn. ,. Justid6 White), fi. 
211 [ 40 ~ . & . 2 d  p:.66]' (dis6enthg opn., Justice 
~arsvill) ,)!" %leeee&e .legislature may elect ' iqt to 
confe'r a ',: p r o p e ' ~  interest & . . , [ c i ~ h  service] " 
empioyment: [fn:' omitted], it m* , ,;,?at 
constinitionally ,.. , . , , ,  authdrue the deb&&tion bf 'k<dii an 
interest,' once conferrk%, vjittiout appropriate' , 
procedudl safeguards. " ( it:,, at $1 167 140 L:~d .2d  
at ppr. 40411 (concurring opn,, 'Justice Powell); see 
also Justice ~ h h e ' s  concurring7 akid dissenting opn:. 
at p. 185'" 40 ~ . ~ d . 2 d  at p. 511 aid, Justiie 
~ a r i h a l l ' s  dissenting opd; at d: 2 1  1 [ 40:L.~d.2d*t 
p. 661;). 

0'; . , . 

In Arnett, the remaining six, j u s t i h  we& of' 'the 
opinion that a fuo evidentiary '"hearing 'must be held 
at so'me time before' a competitive civil service 
employee maybe fmall ji' terminat'ed for misconduct. " 
( Id., at p.' 185'[40 L ~ d ~ 2 d . a t  p. 511, italics @ded 
(concurring md dissent$g opn., ~dstice White);:kee 
also, Justice Powell's concurr$g opn. at p ,  167 [ 40 
L.Ed.2d at'.'pp. 4041], and Justice Marshall's 
dissentiig op6. at. p: 212 [ 40 'i;'.~d.id .at pp. 
66-67],) ~ h k  suestion ., 'then: . , . , e . . . fi'h-row'kd 'tb wliethq 
such a heirwk had to b& afforded prior to thk' t ihe 
that the'iniii'd"rembva1 decision b e s h e  effe=tivk. ( 
Id., i t  p. -167 [40 L.Ed..2d at 'pp 40-411 (co&u&ig 
opn., ~ukiice  o ow ell), p. "1'86 [ 40 L . ~ d . 2 d  at Ijp. 
5 1-52] (concurrhg i d  dissentin'g' opn., Justice 
White), .p. 21.7 ['-40 L.Ed.2d at, pp. 69-76] 
(dissenting opn., Justice Marshall).) 

. i .  

In ri~o1iiri'g"this quei'tion: the ablive juktices utilizsi 
a balanchg " test,, . weighing" "the ~ o v e r n h e i t ' s  
interest iii expeditious 'iemovd of an hsatiifactory~' 
employee . . : 'against' the interest of the . affected' 
employee 5 continued public employment. " ( Id., 'at 
pp. 1671168.[40 L.Ed'.Zdat'p. 411 (concimiiig opn., 
Justice' Powell); see also Justice whitel's concurring 
and disslGting?bpn. it'"ij<'.i88 [ 40 ~ . E d . i , j  ~t $. 
52-53], and Justice ~ ~ j r s h a l l ' s  dissenfing oph. at p. 
212 [ 40 L.Edr23 at"p$. 68-63.) On one side w p  
the governm&t's iriterest in. "the mainttnanice of 
employee efficiency and disciplide. Such factors are 
essential if the 'Goveden t  is' *213.. to' perfoiin it's 
responsibilities effectively'ind econo&caliy. To this 

end, the Government, as an employer, ' must have 
wide discretion and control over the management of 
its personnel .and internal affairs, This includes. the 
prerogative, to, remove employees whose conduct 
hirideis =fficient , opefation and to . do . so with 
dispatch. Prolonged retention of a disruptive or 
otherwise ' unsatisfactory employee can adversely 
affect discipline and morale in the work place, foster 
disharmony, and ultimately impair the efficiency of 
an office or agency. Moreover, a requirement of a 
prior evidentiaj heirbig would impose' additional 
admiriistrativ'e costs, create delay, and " deter 
warrbted dischargesi" Thus, the Gove&&e$'s 
interest hi being able to act expediiidusly to remove 
an &satisfactory employee is substantial. [Fn. 
omitted.]" ( Id., at p. 168 [40 L.Ed.2d ,at p. 411 
(concurring opn., Justice Powell); see also Justice 
White's concurring and dissenting., ope, .'.at -. pp. 
193-194 [ 40 L.Ed.2d ,at pp. 55-56]; and Justice 
Marshall's dissenting opn. at pp. 223-225 [ 40 
~ . ~ d . 2 d ' a t  pp. 73- 741.) ., 

.,I . . _. 
Balanced against this %erest of .the .government .. 
was the ,empioyeets counte,wailkg kterest in the, 
contkjuati,~~, of ,his p,&lic employment, pending an 
evidentiary hearing: ,"During the period .of delay, the 
employee is off the 'Governpent payroll. ,His ability 
to secGre, oth'er .employ,ment, to tide ~ s e l f ' g v e r  may 
be signif;=&tly hindered by the outstanding charges . 
agairist Qm. [Fn. . omitted.] .!Even aside from the . 

stigma that attends, ;a,. dismissal, for cause, few , 

employers will Q? wgling to hire and trajn , a  new 
employee know&g ,that he will. return to a former 
Government position; as .  soon, as an appeal is 
successfu~., [Fn. .. ofltted.1 . .> And i.q many States, ..: a 
worker discharged for cause is not eyen eligible for 
unemployment: compevafion. [Fn. omitted,] " 
~ r ; ~ z i l  i ' .  . .  . . .  . ... . . 

. . 
FN27 Under: ~al)f&a law, "[aln individual...is 
disqua!ified for ,i,unempioyment co,rqpensation 
benk.fiti if the direct?<, $rids that ... he has'bien 
d8&hLrged for misconduct coryectefwith his mcic 
receni work." (Themp. In's. codei.'i 1256.) Thiis; ! 

a itate civil 'iervice", employbe who has been 
discharged for cause may be disqualified from 
.receiviig',~~em~~o~iiiidt coriipensation in sohe 
circumstanpes. Id:, ii pp. .819-220 [40 L.Ed42d at 
p: 711 .(dissenting ,opn., Justice Marshal.1);. sek also, 
J.us\icq, White's cqncurring and dissenting opn., at. . i., . 
pp. , 194-195 . , . . : .  [ 40 LnEd,2d at pp,,5,6-571 and Justice 
~ o ~ b \ l t ~ ~ o n c u r r i n ~  ope. +l p. 169 [ 40 L.Ed.2d at 
p. 421:)' 
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The justices reached varying conclusions' in . 

resolving this. ,balancing process. Justice Powell, 
. joined.,:.by Justice. Blackmun, concluded that the 
federal discharge proceduies comported. with due 
process . requirements. In 'reaching this ~eBUlt, 
however, he emphasized: .the' numerous pieremoval' 
safeguards accorded the employee as well as the 
right ,to cbmpensation *214 guaranteed the I'atter if 
he prevailed at the subsequent evidenfiafy h e h g :  
'ThThe" affected employee is provided wi& , .... 30 ,diiysi 
adv&ces ~ d t t e n  notice -.of. @e i e i o w  - for his 
proposed diich,irgih%d ,the on w&h the 
notice is,,based. HF is accorded the right to respond 
to tkk charges both o ~ y , p g d  6 writing, including 
the submisbion of affidavits. Upon. request, he is 
entitled t to. : p a n  ,I,. opportunity.: to appear personally 
before the' 'official having 'the, authority t'or%iake or 
recommend the final decision. Although' an 
evidentiary hearirig is iiot-held, the dmployee may 
rnak'e hy represedations he 'Eelieves releva$ to his 
case. After removal, the employee receives a: full 
evidenti3, ,: he&ini,, '&d is '''awarded: !!&bay if 
rein.$&ted; $e 5 C P R ! ' ' ~ ~  '771.208,,@$ 772.305; 5 
u.s;c..,§ 5596, Thesp prodedurgs &ize the risk 
of error.l:in the initid removal!ldecision and,provide 

' 

for compensation for the affected emplojree should 
that"' decision ',eventudly , 'prov6 'wrongful, [Fn. 
omittkd,.]. . I S  " ( Id., h;t , p'!';:170' !.' [40 ~ . ~ d . i d  ai'$ 421 .) 

.:,. ..!.'. .. .!I 

~ i s t i c e  whitB;'!(o~cyr&g part abd dissenting in 
pa,: agree,g#that due process: mandated some sort of 
preliminary notice and hewing, and  similarly 
"conclude[d] that the statute and. regulations 
provisions to 'the- Extent: .they r e q ~ r e  30 'days' 
advaricq ii'ohce "arid a', right to' mdjle.' a' written 
prese~tiitio9, s&isfy m u m : , : .  ' , c~nstitut$nal 
rcqu-$dm,euts,' ( ~ d . ,  :',at pp. 195-196 [4d:&.~$?2d at 
P. 571:),@?$81 ; ::. , . , : 5  .., 

5 .'.. :. :* . , .,': . . . 

m28 Justice ,~h i t~ ' s . d i s~en t  was- based upon his 
view that the .emp!oy,ee.~. .in. ,Arnett h.ad..,not been 
accorded an impartial hearing officer in.. the 
pretermination proceeding, which he found was 
required by both due process and the federal , 

statute$. ( Id., at p. 199 140 L.Ed.2d at p. 591 ,) 

, ;.:, ,g,:: 
Justic_e l$a.rshdl,, j&ed;by Justices Doyglas and 
~re&iin!. . dissented, appa$nt1y' adhFrin&"'tq thp 
" for& , due* . process . . . t&!, requirhg an ' "unusu$ly 
importaqt goyernmental need . . to ouweigh the right 
to a pr io~  he&@g. " PN29) . . ( , 

FN29 Justice Douglas also wrote a sebarate 

dissenting opinion in which he.concluded that'the 
employee in Arnett had been fired :for exercising ' 

his right of free speech, and therefore: that the. 
., discharp9 viola[~d the, First ~mendment to .,the. , . . !  

U"ited 'states, Constilgtio~,., ( ld., at. pp.. 203-206 
[40' L.Ed.2d at pp, 61-63].) Id:,,, a!, p. 222 [40. , 

' ~.~d:2d':i t .  pp, 72-73], quoting from Puentes '?. ' , 

Sheviii',' supra, 407. U.S. at p. ' 91, fn; 23 ''132 ' 

b;Ed.2d at p. 5761'; see 'also Justice Marshall's 
dissenting opn, at ,pp. 917; 21.8, 223-'c.40 L.Ed.2d .' ' 

at pp. 6$70, 7311;) &ding: that the gqyernmenf!~ 
interest,. in: prompt, removal,, of an unsatisfactory : 
employe,e ..,, was not the sor+,,,of vim! conce,m, ,, 
justifying ,, respri to summary qrqcedures,. the ' . 
dissenteis" concluded. that a" ' nonprobationary 
employee wa6 entitled to'a full 'evidentiary hearing 
;prior to.di'bchaige, at.which he could 'iippear before " 

an;; ihdependent, . , 'hnbitised ~decisioninakers ' -and " 

confr,ont, and crossiexamine adverse aiwitnesses.' (- 
Id., at pp, 214-216;. 226-227 [4O L.Ed.2d at pp; 
67-69, 74- 1751 .) ?'15,' . , . I  . 

Applying the. general priqciples we are able to 
distill'from these various opinions; we.are convinced. 
that .the provisions of the California Act concerning 
the taking of ppitive action against a .permanent 
civil servipe employee d o .  not fulfdl minimum- 
constitutional.,. demands. (3) It is clear that due 
prooess does not require the, state:(~to .provide the 
employee, :.with ,a full..! trial7We ,evidentiary :hearing:. 
prior to. the -initial takingi of punitive action; ,.,. 
However, !.at 'least .eix justices on. ,.the high .court. 
agree, that :+due process . does mandate #that: the. 
employee, ,be acco~ged certain procedural rights 
before:. the:: :d.iscipliw becomes effective:.. As a 
minimum, these preremoval safeguards:bust include 
notice ,of ,the. proposed action, .the reasons therefor; a 
copy of the charges ,and materials upon .which the . 

action is b,u,ed, and the, .~ight,r:tq~;~respond, either ' 

orally.: or., ..in ,b-writing; to. ..the. authority initially 
imposing discipline: , I  ... . . . . .:. 

,. . . 
, i c ;  !<.I" . . ' I  . 

California., .statutes ,governing punitive action 
provide the permanent employee with none of these 
prior procedural rights. Under section 19574, the 
appointing, ?powwer4 : is authorbed to (take punitive 
action.ag*st,a pepmnent civil service..employee. by 
simply notify4~1g. him. there~f,:.~The.. statute , spe,cifies . 

no par$c,dar form,.of .n~ticd,~!nor does it require 
advance~,w~g~,,Thus,, . , ,pral notification at the time 
of d e  discipline .is .,apparently ,sufficient. .; (See .29. .  .. 

Ops.Cal.Atty,:Gen, .I 15 ;....I20 (1957), and Personneli: 
Transactions , Man., March 1972.) The .. employes. . . 
need not be,,.,inf:ormed .of the reasons for .the 
discipline or of his right to a hearing'until 15 days 

. . 
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after the effectiye date of the punitive action. (5 . 
19574 ,) I.t is truel-that, ,the employee is. entitled to a 
full evidentiarj heafing within a reasonable time 
thereafter (Q.'19578), 'iind i s  coififiensated'~~for lost 

:?I:;: ' 

waiis If the ~ b a r d  d e t $ h e i  tha'i' the punitive 
action wa?, improper. !: ($ 19584.) ~ o w e $ . r ,  these 
postremcyal sifegu&ds,'do nothing to : protact :the 
employee,,,who is wrongfully disciplined against $the 
temporary deprivatio~ -of property to .which~,he is 
subjeated pending a hekrhgi' (4)' Because of this 
fai1ure"to accoid the' employee any p r i ~ i ~ ~ r o c e d k a l  
protections to ' ' w e  tbe risk of error iii 'the 
initialrem#$ ldt5cision"'(~rnett v. K.$mady, m k a ,  
416 U.S. ' at',,p: 170 [40 'L.Ed.2d. 'a t  p,. 421 
( c o n c ~ ~ r j n ~ ~ o ~ n . ~ ~  Justice Powell)), we hold that:.the 
provjsions of the. State Civil..Semice 'Act, .including 
in particular section 19574;. gove&ng thettaking of 
punitive action agahst:'ar'permarient civil ' serlice 
employee violate the due process 'clau~is of the.Fifth 
and Fourteenth Amendments .to the United States 
Constitution and of'~wticle I, sections 7 ' b d  15 of the 

. . . ' .  ..( ' California Constitution; . , 

, . 8 

Defendan'ts fail to persuade us to the conthry. 
Relying tipon cLes which antedate Mttt v. 
Kennedy; 6upiap.416 U.S. 134, ..defendants firsf':. 
contend that we '"must;apply a' different Xiid less 
stringent.~tmdard:.8f: dbe .*216 process i i ~  judgirig'the:. .- 
state's ,!exercise dfi'a "propiietary " :'as opposed $0 a 
'lregulatory"i; func.iiorir,, Where :'the' state is acting as 
an "employer, "" s~ the arsment goes; the balaiicing " 
process' must be more heavily weighted in favoY df 
insuring ;.flexibility' in its .opeiationi;, therefor$ due 
process is.satisfied as 'long as 'a liehfing L erovided ' ' 

at some' stagt .!of [;,the proceedings'. 'Phb, Suprenie' 
Court's .decision in' Arnett v'i Kelinetlyi. supr'a, 416 
U, S; 11 34, adequately .disposes of .this argument., In. . 
view Of ..our e%tensive analysis of'thii 'decision we'li 
need not say anything further except to ob.se&ird!hat.t.'.". 
nowhere in that case does any member of the high 
courtm advocate ,: the .. distinction advhceii ' by" 

. . . ! ,  defendants: * '  : 

. ... . .-. ,. 

Defendants further . . contend thaf" "emergenj 
circu~stmces , ~ i & ; '  ~. 'the :-&diate . ' 

removd of an employe='is essehtial to a~kit.;$arin st6 
the state" or to the pub1ic:"Adverthg ' to  ,'section 
19574.5; :[~~30] .#r 'which : permit$!' the' agp&t*g" 
power to ofder an employee onliave'of abdnce' for 
a limited peribd of "'fiine, deferidants ai&& that 
situations ' iiot ' covered by this . statute but 
necessitating similar pronipt actiori'may conceivably 

, ., . . . 
I (  8 j .  

arise, under section 195.74 (see fn.. 12, ante). In 
answerigg; this: r argument; we need only point out 
that .section 19574 is not limited.ta.,the extraordinary 
circurpstagces ,which' defendants conjure up, 
(Sniadaqh v., Family ~inance Corp.; supra, ,395 U.S: 
337, 339 [2? L.Ed.2d 349, 3521; : 

I .  ' 

FN3O Section. 19574.5 '% provides: .,r1!Pending 
iqvegtigation. ;?by.. . the, appointing power. of 

. a c c u ~ ~ ~ o m ,  agqinst. an .empl,oyee involving 
mis;idpropr~ation of public ~%nds.or ' ~ ro~e r ty ,  d ~ g  
addiction, miitre&tment . of pei$ons?, in, : a state 
 institution'^ i&oral~ky, or 'acts \ijhich would , 

cdnstitute a 'feld$ oi*'a hisdemianoi invsllvin'4 ' 
moral turpitude, the appolnti'ii'g power .mayotorddr 
the'employee on leaveaof abs&e foi not t6 i*tiC&d .. 
15 .days. The leave may be. fenninated- by' the'+"' 
a,pppoin~ing power ' by giving;!&B hourst - notice. in 
writing to the ernplpyee. ,:.r, - ,,. .,...!.. 
"If punitive action is ,pot taken on or.&efore, the I 

date sgch a leaye is ,terminat$d, the leave shall be 
with pay ., , . . ,  , : .:? r,:-. ! .:: .. 
"If p<n,itive actipn id  taken,:on or befye the date 
such: leave ia tg<@inatkd, , U* punitive ,ption;,,rty,: 
be taken retrijactive to any 'date bn or after,,the date 
thk employee vjeni'~oh'leavE. Notwith'stinding the'. 
provisions of Section c.19574; the.ipunitive.:action, 
under such circumstances, shall be valid,if.jyritten 
notice ,is ,serv,ed upo$($e e,mgloyee ., and...filecJ,with , . 
the board* not. late; thafi.15 calen%r d:ys after the 
eni$ioyee ii ;hied of theP punitwe hdti6n,"' 

. Randone .v. Appellate Department, ., . . . . . , , , . . , . supra, ,5 Cal.3d. 
at b6.' 541, 553; ~ l d r  v. ~itdliess;'su~ra;~5 ~al .3d 

'at p. 279;) hideed; the instant 'dB& 'presents an 
example of. the statut&'s operation iij: a. pihation 
requiring no -special protection of the Btate's 
intereat in pmmpt remova],.(Sniadach, supra,. 395 
US, at p. 339.[23 L.Ed.2d at p, 352].)~?'h,ue, since, . 
the statute , .I!. ..:: "doe6,:10t,, ngrrowly draw into fo~us; 

eztraordinaq c.ircumstances' in wh~ch, 
! [immkdiite action] may Ve actually ie,quifq$, . . . . ,  h e  

remain convinced that the California procedure 
governing punitive action fails to satisfy, eiper ' 

federai'for state due .process standards. '( Randone 
v. Appellate Department; siipia, .5 Cd.3d at p. 

;i . . 541.) *217 
. r .  . . 

. . .. 
, . 

1'1 

(5)(See fn. 31.) Having determined that the , :,; . e  

proced~ie to dis&i& petiti.$j denied" & due 
proc;i-s of lair;l a ' .  'guai;'&{eeJ. doth *..'. Unii@!! 

; :!r\,:,',, I stat~~,.:,~o*titution &d &g ca j i "o~a  d"nsti&tlo*,, 
. . . .. 8 . .,'i.. . 

we $-bdeed to exhdn i  d a e r  the well . - . . , . , . !  establi'shed 
standards of review [FN31] the BoGd's dctibh then '  
against petitionei, Petitioner first contends that. ,the 

. . 
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Board's findings are not. supported  by. substantial ' 

evidence. Speoifically. he disputes. the .Board's 
determination that his absences on March 16 and 
June 26, 1972, wer!e due ,to his drinking rather than 
to illness. , . .  _ . . 

( , ' .  j!'l 

FN31 The Board is "a statewide administrative 
.ageqcX which derives [its] adjudicating power from 
[article lq / IV,  ,section 3, of] the.,Con~titutiog~. [; 
ther.efore, iis J : . -  f~cJua\..d~k&ination~] .A.l . are not subject 
to ,$@-eiamlnation in 111.tria1 dl:  no"f'br?t are $..be 
uoheld by ri reviewing court if they are suppotied, 
by substaiitjal e\iidenie. [C.ii'i;t'ioiib',ln (~he~hi%d v ,  
State '~e;ionnel Boaid"..(1957) 48 Ca1.2dU1, 46 
[307 P;2d 41; see'"alsi1 Strumsky v. San Diego 
County Employees Retirement Assn, (1974). 41 . 
Cal.3d 28, .35+36.~.L112 Cal.Rptr. 805';., 520, P.2d 
291.1 

, . , 

(6) : The fidipgs challenged are. based upon- the 
testimony of two appiuently credible witnesses, 
Gerald. Green and Bemard..Moore, who stated that 
they personally observed petitioner at a bar drinking 
on the data int  question. With respect to the June 
26th,incident, petitioner himself testified that' he had 
consumed two martinis at l~ndhi despite his illness. 
Clearly this evidence is sufficient to support the 
Board's findings with respect to .the. cause of 
petitioner's absences'on these two occasions. 

, ,... . . ., 
... , *' ! 

.. . 

Petitioner finally contends that the penalty of. 
dismissal is clearly excessive-and disproportionate to 
his alleged wrong, we agree.' 

Generally speaking, "[iln a mandamus proceeding 
to review an administrative order, the determination 
of the penaI%,by the administrative body will not be 
disturbed unless there has been an abuse of its 
discretion." (Magit v. Board of Medical Examiners 
(1961) 57 Cal.2d 74, 87 [17 Cal.Rptr. 488, 366 
P.2d 8161; see also Nightingale v. State Personnel 
Board (1972) 7 Cal.3d 507, 514-516 [I02 Cal.Rptr. 
758, A98 P.2d 10061; Harris v. Alcoholic Bev. etc. 
Appeals Bd. (1965) 62 Cal.2d: 589; 594 [43 

discretion, which is, in the circumstances, judicial 
discretion. " ..( Harris, supra, citing' Martin, supra, 
and Bailey v. Taaffe (1866) 29 Cal. 422, 424.j In 
considering whether such abuse occurred in the 
context of ,publio employee' disciplhie, wes note that 
the overriding~co~idkrati'dii hi these crises :sithe 
extent :to which the employee's 'coiiduct resulterl'in, 
or if repeated is likely to result. in, "mjarm to the 
public service. ". (Shephe'id v. State Penonnel board, '. 
supra,- 48 c.d.2d 41, 51; see 'also Blake v. State 
Personnel Board (1972) 25 . Cal.App;3d 54.1,: 
550-551, 554 [I02 Cal.R'ptr. 501.) Other'relevant 
factors include ', the circumstances surrounding tlie 
misconduct and the likelihood of its recwrence. ( 
Blake, supra, at p. 554,) 

(8). Consideration of these principles in the instant 
case leads, us to"conc1ude th'at tlie discipl'ine hiposed 
was cleaily excessive.. ~he'evidence adduced at the 
hearing and the heiring oficer's findings, adopted 
by the Board, establish that the dismissal 
was based upon t h i  doctor's conduct in' extending 
his l h c h  break beyond his allotted one' hour on 
numerous :~occasionsi:.. generally by: five to, fifteen 
minutes, and in twice leaving the office for several.; 
hours.,; without permission, It is true that these 
transgressions continued after repeated warnings and 
admonitions:.by administrative * officials, who made- 
reasonable., i ..efforts ' to' accommodate .petitioner1 s 
needs.,.It is also, noteworthy chat,--petitioner had 
previousiy suffered a one-day suspension.~for .similar 
misconduct. 

,: . 
, However, thc record' is devoid of evidence directly 
showing how petitione~.',s.minor deviations from..,the. 
prescribed time schedule adversely# affected the 
public se,yice. . . [FN32] 770 the contrary, , .., the.. . 
undisputed evidence indicates that. he more -than 
made up f i r  the,. ,.ex~ess lunch, time,. by w q m g  
through _coffee bre* as well as, on some evenings, 

. and holidais. .With, . ~ n e , ~ ; o r  two isolated 
exceptions, ~ ~ 3 3 1  it yas  not shown that - his , :, 
conduct iq any ,y,ay in~onved~nced those., with 
whom he' worked,:or prevented ,Jim from. effectively , 

performing&s . .  . dutjes. , , , ,  ,?, 

~ z . ~ ~ t r .  -633, 400 P.2d 7451; Martin v.  ~ l coh i l i c  . . :*. 
, , , , , ... ' . i . ' 

Bev. etc. Appeals Bd. (1961) 55 Cal.2d 867, 876 
FN32 MI. G" te&iaedl,,,on cross-examination ' 
that there' was ~ome.~Iad~de wi:t$ respect to the 

[13 Cal.Rptr. 513, 362 P.2d 3371.) (7) hou& kept' by professional people in the office,,, as " 
Nevertheless, while the administrative -.body,-has a 

...* '.,, ; . / .  

ling &'"they1 workgd. ';4O hours per week and" 
. . 

broad discretion in respect to the imposition of a received Green's approval. 
penalty or discipline, "it does not have'abscilute and . 

unlimited power. It is bound to exercise legal *218 FN33 Apparently, petitioner's unexcused absence 
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on the afternoon of June 26, 1972, inconvenienced 
Moore who.,-wished to see him. on , a routine 
business matter, . .(. 

' I  

Dr. Halq,,gegor ,medical consultant. and 'petitioner's 
immediate supfpisorl for abo,ut 13 mqnths, rated.his 
work as good, to. fjvperior, :compared it favorably . 
with that '.of other physicians in, the office, ..and 
described..: &a, as, efficienti product.i;ve, and. the 
.regioqt:si "right hand man,"i.on ear, nose, and throat 
prob12nk Two other employees who worked with 
petitioner testified that ,,he was, informative, 
cooperative,, help@, '219 extremely thorough and 
productive. ..No cdntrary evidence was: presented by 
or on behalf of the Department of Health Care. . 
Services. 

,, . . .. i., 
In his proposed,pdecisio~, adopted by the Board,, the 

hearing officer stated: "Appellant is 64 years;.old, 
has had a l>ong, md honorable medical career and. is. ,: 
now haqdicapked by . serious sight and speech 
difficulties. Also, the Senior Medical Consultant has 
no  complaint^, about ' appellant's work. [q 
Consideration of appellant1:s age, . his :,physical 
problems, the lack of any :apparent:. affect iyon his 
work and sympathy for the man and his family are 
all persuasive ,:,arguments in -favor. 'of:. .finding that . 

appellant be. given. just one more' ~hancer,"~ :In' ' 

testifying; petiJioner apologized for his conduct 'and 
promised. to'.'adhere strictly to the rules if given 
another opportdty to do so. . , ( .  

Our views on this issue should not be deemed, nor 
are hey intended, to denigrate' or belittle 
administrative interest in requiring strict compliance 
with work hour requirements; .'The fact ' thd" an 
employee puts:, in his 40 hours per w&E by 
rearratking ! ..his " breaks. to.:'- h i t  . liis pei'sdnal 
conveiiience is not enough: A$' adininistrator may 
properly .insist ,upon adheienke 'to a pf$cfib$d thite 
schedule', as this" m a y  well. b e  es'se%ti@ , to the 

" .  :,4 . 
mainte'naiice" of ...2in'.' eff1cient''fid productive office 
Nor ad we imply' that & employ~el$~"fail&e to 
comply with the rules regulathg office;'hohrs may 
not warrant punitive 'action, possibly in"the fohi iof  
dismissal, under the' appropriate circumsta,nces. 

i . ' i ,  " '  . 

~ndeed,~"ii'the'bdt'ant ,),,,, case,'a'less , , .4,.s. severe disclpl@e is 
clearly jus!idei; , and w\:~,do'not, "Ale , out,, the 
possi6ility ' '  of ' future d!smis@ if p&itioper's 
transgressions persist. 

However, considering all'.relevant factors in' light of 
the overriding concern for' a~erting"~&rm to -the 
public service, we' are' of the opinion 'that the Bo'arii 
clearly abused its discretion in subjeoting petitioner 
to the most severe punitive action possible for his 
misconduct.. 

. . ;. . "j .,'i'. 

In sd, we conclude that' 'the disniissd of petitioner 
was imprc$er for &id' reasonsf &st; 'the 
by wych tlic discharge 'was ,eff&$iatea, d@$=d him 
due pr{ciik. qf I:$, asd'gbar&tied b i  he Fifth and ' 

Fouii'eenth bendmen t s  to,. the' United States 
Constitution, 4 article I, sections 7 and 1.5, of the 
California ; Constitution;,, second, the penalty of 
dismissal was clearly excessive and ,disproportionate . 

to the misconduct onwhich if w'as based. 

Therefore, upon remand the trial 'court should issue 
a peremptory ,writ of mandate directing the State. . . 
Personnel Board to annulxmd set aside its ,*220,. 
decision sustaining without 'modification the!punitive. 
action of dismissal taken by the State Department of' 
Health Care Services agahst petitioner John F. 
SkellYc M:.D., andi to reconsider petitioner's appeal . 
in 1ight:itf this opiniox~ [FN34] 

'.L . ' 
FN34 As pditioner has heretofore been accorded a .  
full evidentiary hearing in .this matter, it is 
unnecessary for the Board to order the Department 
to reinstitute new proceedings against him in order 
to impose an appropriate discipline in respect to the . 
conduct involved herein. 

1 :  ",,, I . * 

The judgment i i  riversedimd the is remanded 
to the trial court far further proceedings in 
conformity with this opinion. ' 

i 
- < 

Wright, C. I.; 'McComb., J . , ~ob r ine i , ;~ : ,  M'63El 
,,: 

J., Clark, J:.', and MolkSi ,  J., PN*] coricWfed.'' 
:i i - .  

FN* Assigned .by tlie Chairman of the '~udidial 
Council. 

,. . 

Respondents' petition for a rehearing" was. 'denied 
October 15; 1975. Ri~bardson; J., did -not 
participate therein. "221 . 

, .,: 

Ca1.,1975: 

SkelJy v. State Personnel Bd. ' .: 

. . 

END OF DOCUMENT 
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ROBERT WHITE, Plaintiff and Appellant, 
V. 

COUNTY OF SACRAMENTO et al., Defendants 
and Respondents 

S.F. No. 24394. 

, Supreme Court: of California. 

SUMMARY 

A depuly sheriff who had been reassigned to a 
lower paying position. base,d on his alleged deficient . 
performance petitioned the ,:trial court for a. writ of 
mandate after the .county civil service commission 
denied his request for a hearing. ~ e l ~ i n ~  on the 
Public Safety Officers Procedural Bill of Rights Act 
(Gov. Code, (i§ 3300-33 1 I), plaintiff contended that 
he could not. .be reassigned 'to a lower paying 
position. without being,. afforded ari administiative 
appeal, as:..provided by 5 3304, ~ubd .  @);' with 
respect tq'b,ynitive acd6h.i: The tiid court d&ed the 

I i' I .'. * petitiori;'''(~uperlor court of ~acrardento ~@uii ty,  
No. 2880"12, ~en j&$  A': Diaz, judge.) 

". The ~ u ~ i & & , ,  'Couit .,, ... ; rt~krs6d ahd, ie%,hded to the 
trial coufi, fof w e r  'proceedings co.qsi$~nt' with its 
opinion. "$e:court held thaq thel~decieion to .reassign 
the deputy. to, a lower..ppying .position basedon,~his 
alleged deficient performance was per se 
disciplinary, or punitive in nature, and that he was 
thus entitled.: to a n ,  administrative' appeal: In 
accordance with the last antecedent rufe of statutory 
construction, ,the court held 'that the phrase "for 
purposes ..of punishment, I!. as ,.used .in Gov;..Code, 5 
3303, defining "punitive . action!' as . ' "any action. ' 
which ;may ,lead'*.to dismissal, demotion, suspension, 
reduction in salary, w r i ~ e n '  reprimand, or tiansfer 
for purposes * of pidshment, l.+ qualified : only the 
word "transfer.: "Thus, a; demotion 'or reduction in 
salary imposed for ,deficient performance ihd'hot -for 
purposes of punishment fell within the scope 'of the 
statutory hearing requirement. (Opinion by Bird, C. . 

J., expressing'the u n m o u s  view of the ,court,) 
*677 

.i , ,' 

HEADNOT'ES -.'I 

Page 43 

(1) ~ a w  Enforcement Officers 5 23--Sheriffs and 
Constables--Reassignment " for Deficient 
Performance--Right to Administrative Hearing, . 
A decision to reassign a deputy sLeriff to' a lower 

paying position based on 'his alleged . deficient 
performance was per se disciplinary, or punitive in 
nature, and, as such, the officer was entitled to an 
,administrative appeal under the Public Safety 
Officers Procedural Bill of Kights Act (Gov. Code, 
§ 3304, subd. @)). I i  accbrdance with the last 
antecedent rule of statutory construction, 'the phrase- 
"for purposes of p ~ 6 b h e n t , "  &"'used * Gov. 
Code, 8 3303, defining "punitive." action" at? "y 
action which may lead to dismissal, demotion, 
suspension, reduction in sa la j ,  written reprimand, 
or transfer for purposes of punishment, Qualifieq 
only the word '"transfer" and not the words .. t 

"dismissal, " "demotion, " 'suspension, " "reduction 
in salary," and "written"ieprimand." ,The sense'of 
the Bill ofRighli ACt did. not requife that' the ,phrase 
"for purposes.of punishbent" be appiiiil to eidh of 
the preceding terms in 5 3303, and relevant portions' 
of the state Civil s ~ ~ $ ~ C .  Act ( ~ b v . .  'code, 8 ~85d0  
et sqq.), @so supported,, the,  conclusion^^,^^ ,the 
~ e ~ i s l a & r e  viewed " di!dssals, " '  . "dem~tions, I!. 

" suspe~ions," " reduct io~  h, galary" and, "wdtten 
reprifngds" to be per se disci~linary &I nature,. A 
transfer, however, is disciplinary in nature only if, 
imposed for purposes of punishment. Thus, a 
demotion or reduytion in salary impo;e& for 
deficient and not for purposes of 
punisheht fell w & i i  the scope of the ita&tqry 
hearing requirement. 

[See Cal.Jur.3dI Law Enforcement Officers, 5 23; 
Am.Jur.2dI Shgriffs, Police, and Constables, 8 15.1. 

. . .  I. 

COUNSEL . 
David P: ~ i i i t i ~ n i  pnd %chard I. Chiurazzi for 

Plaintiff and ~ ~ ~ e l l a n i .  
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John W. Witt, City Attorney (San Diego), Ronald 
L. Johnson, Chief Deputy City Attorney, John M. 
Kaheny, Deputy City Attorney, Donald L. Clark, 
County Counsel (San Diego), Lloyd M. Harmon, 
Jr., Chief Deputy County Counseli ' and Arlene. 
Prater, Deputy County Counsel, as Arnici Curiae on 
behalf ,of Defendants and Respondents. 

4 .. 

'BIRD, C. J.. . . :  ' ..; 

.. , !.I 

Does the Public Safety Officers Procedural Bill .of 
Rights Act '(Bill of Rights Act) afford. a peace 
officer, whq,is re~s igned  to a lower paying position 
based on his alleged deficient a right 
to an . administrative . ~ppe$?.~ 

T l x  facts are not in dispute.. plaintiff, Robert 
White, is a deputy sheriff wi$ the Sacramento 
Courity,  heri iff"^ Department (Department). 
Defendants are t,he County of sacramento, its 'civil 
service , commissjon . '  and its sheriff's department. 

. Under the Deparlinent's ,,salary stpcQre, deputy 
sheriffs who are assigned to',ceg&i more speciaihed 
positions, ' 6ucfiC'&"d,~t~ctive, ai;k giv6n the i.@, <f 
corporal %d" a 5 percent , special pay allqwa$ce,,, ' 
~laintiff'held such asiignni&tb f rob  1972 to' 1980!, 
He ~erved in the dete&vei'division fiorn ,1975 tb 

5 .  19Bdi 

In ~ecenibei' . . . . .  .of , 1979,' the Departmept told plahtiff 
that his performankewas deficient +d that he would 
be reissigned "50 the patrol division oii 'or about 
January 13, 19B0, As a result, he woul'd lose 'both 
his rank and the special pay allowance. 

? . .* 
Plaintiff sought;'i hearirig before the .'Sacramento 

County Civil Service Commission, but his request 
was denied. Thereafter, he filed a petition for a writ 
of mandate to cqmpel the commission to grant him a 
hearing: Reiying on th="~ill of Rights' 'kct (God. 
Code, 55 3300-3311), [FNl] '679 ' plaintiff 
contended that the Department could not Gassign 
him t i  a'lower p$%g position Githout affording' 
him ai ~dr&s&tive appeal, i s  providid'b section 
3304, subdivision @) of the act. 

FNI: AII statutoj ' references ' are to' the 
~overment Code unless otherwise indicated. 

The trial court denied his petition and this appeal 
;?. ' ', ,' 

followed, 

(1) The Bill of Rights Act sets forth a number of 
basic rights and protection's which must be accorded 
hdividual public safety officers by the public 
agencies, which employ' them. FN2] One of the 
basic protections is the right to an administrative 
appeal of punitive actions. .Section 3304, subdivision 
@), provides that "No punitive action, nor denial of 
promotion on grounds other than merit, shall be 
undertaken by any public agency without providing 
the public3.:safety officer with An opportunity for 
administrative:.apptal. The .sole question presehted 
by this ;case is whtther this r.igBt- to an appeal 
extends to a public safety 'officer who' i6 reassigned 
to a lower paying' positirhf" because of ,his alleged 
defici~nt..~erformanck. [FN3] 

. .  . ! 

m2 As used in the :act, "public safety officer" ' 

refers.to any person designated a peace 'officer by 
Penal Code sections 830.1 or 830.2, subdiyisions 
(a) and (b). , (5 3301 ,) A deputy sheriff, "regularly . 
employed .a;! pai'g, as suFh""iS. among thpSedefined 
as peace'officers 'uncler Penal, Code section 830.1. 

PN3 It should ,be stressed ,@at. $,is cage deals 0-nly 
wiih, tk,, i"iilabi~Iy, 6f an adniinistratlye &peal 
whefe .64$ffive . h&y&ll ii' &,~ at g.ing p in 
indiqiduil office?," Th~s c i i k  does not concern, 'for 
ex~mple. inasb'layoffs oikaiiioned-by a reduction of 
personnel doe to budgetaji coristrahts. ' 
... ti. ,.'.. , 

Resolution of .this question ,obviously' turn@ on the 
definition of the term "ppuititiire action. " Plaintiff 
contends that his reasfiignmebt was a "demotion" 
and his'. lbss of .the- .special . pay allowimce a. 
"reduction in salary" both of .which,, by definition, 
are punitive actiom.givjdg rise,:to. a right,,.of appeal 
under. section 3304. - plaintiff * relies upon section 
3303 which .defines ''.punitive actionv, as .,!'my~~;action 
which may..lead to dismissall: demotion, suspension,. 
reduction in salary, written, reprimand, or transfer 
for purposes. of punishment. " ( .  . L ,-r 

I ,. 

Defendant3 contend, however, 'that the phrase "for 
purposes of punishment" qualifies each of the 
preceding,terms, thereby precluding from the reach 
of the statute "demotions" or "reductions in salary" 
not imposed "for purposes of pupishment." Since 
plaintiff's reassignpent was imposed for deficient 
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performance and not as punishment for misconduct, 
"68 they contend that he is not entitled to a 
hearing under section 3304. 

In order to , adopt this proposed construction of 
section 3303, this court would have to violate the 
most fundamental rules of statutory' construction and ' 

ignore the legislative history and the underlying 
policy of the Bill of Rights Act. 

A longstanding rule of 'statutory construction -,the 
"last antecedent rule" - provides that,i "qualifying . 
words phrases and clauses 'are to be appIied to the 
words or phrases immediately ~receding.and are.not 
to be 'consfrued as extending.>to or including others 
more remot'e!.!"(Board.~of Port Commrs. v. WiUiams.ii.. 
(1937) 9 Cal.2d;38li-,889 [70 P.2d 9181; accord 
People v. Gorey (1978) 2.1 Cal.3d 738, 742 [I47 
Ca1,Rptr. 639, 581 P.2d 6441.) Applied here, the . "  

ruIe requires that the phrase "for purposes of 
punishment" be read to qualify only the word 
"transfer" and not .the words "dismissal," 
"demotion, " "suspension, " "reduction.;, in salary, " 
and ".written reprimand. " ' 

.,r,-< . 

-.. Further sugiptirt for thii refding i ~ ' ~ r o v i d e d  by the 
punctuatiori; of the stitiitk.' (Set  slate of Coffee 
(1941) 19 ~ a l . 2 d  248 [ I20  P:2d 6611.; 61*caqon- 

. Harrelson, CQ: v. ,;~;avelers Inde&ty, Go, (1962) 
209 Ca1,App.d 62 . [25 Gal-Rptr. ,7181 .) Evidence 
that a qualifying phrase is supposed to apply, to all 
antecedents J 8  instead ..of, only (to the immediately 
preceding one .may be found in, the fact that' it is 
separated from the antecedents by . a  comma. (gohd  
of Trustees v. Judge (1975) 50 Cal.App.3d ,920, 
927-928, h. 4 [I23 Cal.Rptr. 8301.) 

, ... 

Here,; however, the phrase "for pu,rposes of 
punishment1' is not.set off fronilthe. preceding terms 
by a comma. Instead, the entire phrase, !'transfer for 
purposes . of, punishment, " is set. off froni .'the 
preceding .terms b y , a  comma followed by the word 
"or." Such use .of the word,: "or'! in a statute 
indicates an intention to" use it disjunctively so' ds'. to 
designate, alternative .or separate categories. (Piei v. 
United States - (S.D.Cal;::1.1959) :I76 F..Supp. 576; 
accord .,People v. Smith (1955) ,44 Cal.2d 77..[279 , 

P.2d 331.) Thus,~application ofi.,the ordinary rules of 
.statutory construction strongly. ~ suggests that the: 
phrase "for purposes of punishment" was intended to 
modify only the term "transfer. " 

. . 

There ' are !do exceptions to.' the ' "last  antecedent 
rule, " but on ', .examination it' , quickly becomes 
apparent thk .neither 'is applicable here. The first' ' 
exception provides that "'[wlhen several words are 
followed by a "81 clause which is applicable a s  

'much'to the first and other words as to the last,' the 
natural' construction 'of .the language dem'&ds that 
the clause be .read as applicable to all. "' (Wholesale 
T. ~ e a l e r s v , '  National 'etc. Co. (1938) ;11 ~ a l . 2 d  ' 

634, 659 [82 P.2d 3 ,  118 A.L.R. 4861; ac'coid 
People v. Coiey, supra, 21 ~ a l . 3 d  738, 742.) . 

8 
8 ;,'; 

Here, the phrase "for ljurposes of punishfnent" is 
not equally applicabIe to all the preceding terms. It 
would ' b e  rkdundant to piovide for' a "written 
reprimandn "for 'purposes of punishnient.'', A- 
reprimand, by definition, is".a pmiishment, that is, a' 
penalty. ' Accordingly," 'to read , , t5e7 statute" as 
defendants suggest would violate the rule '  that 
"~nterpretive consti-uctions w'hich render some words 
surplusage . . . are to' be avoided. " ' Galiforhia Mfrs. 
Assn. v. Public Utilities: Com: (1979)' 24 Cal.3d 
836, 844 [157.. cal.Rptr. 676, 598 P.2d 8361.)' 
"Elvery word, phrase arid provision employed in a 
statute 'is intended to have meaning and to, perform a 
useful function . . . . " (Clements v. T. R: Bechtel' Co. 
(1954) 43 Cal.2d 227, 233 [273 P.2d r]; Prager v. 
Isreal (1940) 15 Cal.2d g9 [98 P.2d 7291.) : '  

The second exception to the '"last aritecedent iule" 
provides that " [ d h e r e  the sense of the' entire act 
requires &a< a qualifying word or phrase apply to. 
several precediri'g io[I;]ds . . . , [its appl'icadon] will 
not be.  iestrictgd '' . . ; ." (2A Sutherland, ' ~ t a k t o r y  
Construction (4tli ed. 1973) 8 47.33, p. 159; see 
People v. Knowles (1950) 35 Cal.2d ,l75 [217 P.2d 
11.) This is, of course, but inother way of stating ' 

the fundaniental ~ l e '  that a cou3 is to coriitrue a 
statute~J"~6 ai to'effectuate the purpo'se of the lawi. ". '. 
(Tripp v.'Swoap (1976) 17 cal.3d 671, 679 [I31 
~al.Rfitr . '  7B9, 552 P.2d 7491 .) " h e f e ! : ~ a ~  statute is 
theoretically. capable o j  more thai one construction 
[a court must]' choose that which. most c'didporti 
with the intent 'of the Legislature." ( California 
Mfrs. Assn. v. public Utilities Corn., supra, 24 
Cal.3d at p. '844.) 

1' + ! * . ' ,  

In this c&e, the "sensen of the Bill of Rights , . . . . , k c t  , . '. 

does nbt require that the ijhrase " fo r  pdr$osei of, 
' punishmeiitH be. applied ' td each of the pieceding' 

terms in secfibn 3303. While there can be nd'doubt 
that the act is c6ncerned prbarily with affordink 
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individual police officers certain procedural, rights 
during the (course of proceedings which might lead 
'to the impositioq,.of penallies' aga@f &them (see, 
e.g., 8 4  3303, 3305-3307, 3309), a . a"transfer." . ,. i6:the 
only personqe1,action listed in section 3303 which is 
not intrinsically di6advGptageous to M. officer. Each 
of the other pers;o,pel actions -,,,"dismissal," a, 

"demotion, " ,t!suspension, " "reduction in salary" and: 
~'writtkn reprimand" - by definition result . .b.  *682 
disadvantage, ioss or hardship. They are by nature 
penalties, no' matter- &r what reason imposed. A 
transfer need not be. Indeed, it is entirely possible 
that a trmpfer could be advantageous to, an officer. 

Further syppbrt for the 'view that the &gislature 
considered, ,, @e .. other personnel actions listed.;. 
section 3303,,as per se !'discip,lina~y," or; ''punitive'! in 
nature, without reg,ard .to the reason for .which they ' 

are imposed, is provided by the State Civil Service 
Act. (§ 18500 et '  seq.) '!Under general mles of 
statutory. construction, [this court]. may, . in 
construing a statute, consider other. statutes that 
might bear'on the .meaning of the statute at issue. 
[Citation.]" (People v, Corey, supra, 21 Cal.3d at p. 
743.) Iq $s regard, the, State Civil Service Act is 
particularly germane. 

. ,  

This cornprehensivk act "$vest[s] .[civil service] 
employees with substantive and procedural 
protections against punitive actions by- their 
superiors. " [&elly v. State Personnel Bd. (1975) 15 
Cal.3d 194, 202,:'[124 C4.Rptr. 14i 539 P.2d ,7741; 
see 45 19570-19588.) ~mo 'ng  these .is the right to a 
hearing. ($4 '1'572, 1957B; see'also Skelly v. State 
Personnel Bd., supra, 15 Cal.3d at pp. 202-216,) .. 

The t e p .  "punitive, action" is defined in section. 
19570 as "d,ismissal, .demotion, suspension, OF, other 
disciplinary . action." .(1t,$ics added.) "The . [State 
Personnel] Board has defined 'other disciplinary 
action' to include, among .other things, >:official. 
reprimmd and re:duction,. in salary.. [Citation.]", ( . . 

Skelly v. State Personnel Bd., supra,. 15 Cal.3d at p. 
202, fn. 11;j  . . r , .  

. . . . . 

If the appointing authority decides tc~ impose any 
such "disciplinary action" on an employee, he or she 
ia entitled to an administrative appeal, ( ( 8  19575- 
19578.j'1t,.mgters not in the least whether the reason 
for the pqiti& actiqn is, misconduct (see, e.g., 4 
19572, subds. (a), (d), (el, ( f )  and (g)); or 
"incompetency," or ':inefficiency.!', .(see 5,  19572, 

subds. @) and (c)): 

As regards transfers, the State Civil Service Act 
provides that an employee may protest a transfer, 
i.e., seek an administrative appeal, on the grounds 
that the transfer was ordered for,. the purpose of 
harassment or discipline. (Former § 4 19361, 19362, 
now § §  19994.3, 19994.4.) 

In sum, the provisions of the State Civil Service 
Act ,strongly. I .support the conclusion 'that the 
Legislature.,intended, in the Bill of Rights' Act, "683 
to prbvide the right of administrative appeal. to a ' 

peace officer against whom disciplinary action is 
' 

taken, and that the Legislature viewed "dismksals," 
"demotions? "suspensions, " "reductiorii hf s a l a j "  
and "written: reprimands " to be per B'e" disciplinsjr. in 
nature. ' 'A transfer, ..however, is "disciplinary" in' 
nature: only if ,-,imp;osed' "foi purpos'es of 
punishment. " [FN4] 

FN4 The provisions of thd State Civil Service Act 
also strongly suggest that the right to. an 
administrative appeal provided by section 3304 of 
the Bill of Rights Act does not apply where police ' 
officers are laid off as part of a mass reduction in 
,pgrsonq{l ' ' due, fof, , kxaw6le, to , budgetary 
constral;its. By its tdtrns.,,!k$&~ 3303 does not 
inciiidb "layoffs" withi~i tfie'definition of "punitive 
action. II The 'b*; :;is 'f& ';'if' the cdriparable 
provision of the State Civil' Service Act (see , §  A 

19570); Under that act, a civil service employee 
has.a limited right to appeal a.layoff but. that 'right 
arises .under an entirely separate section (former 5 
19541, now 5 19997.14).,:.No corollary to. this right 
appears in.the Bill of Rights Act. :I;, 

. , . .  

Finally, this construction of sections 3303 and 
3304, subdivision @) accords with the- express 
purpose - of .$he Bill of Rights Act. ; FNS] Section. 
3301 :declares that the act's "rights ahd protections" 
are afforded peace officers in order to assure the 
"aintenance! of . ' stable. : employer-employee 
relations,!' and .thus to secure. "effective law 
enforcement , .. . services" for "all people of the 
state. " It. is evident .that the more widely available. 
the opportunity,.-to. appeal a decision rtsultirig in 
disadvantage; harm; loss or hardship, the more. 
" 'meaningful .[the] hedge .against, erroneous action'. " 
( Skelly. v;.;State3 Pe~sonnel Bd.-; supra, 15~Cal.3d 
194,21~,.) . , :  ' , i s .  .y .. .. 

FN5 It also finds implicit support in the legislative 
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history of section 3304, subdivision @). The Bill of 
Rights Act grew out of Assembly Bill No. 301 
which was introduced on December 19, 1974. The 
bill did not originally provide for the right to an 
administrative hearing. The bill was amended by 
.the Assembly on April 29, 1975, to extend such 
right only for dismissals, demotions and denials of 
promotion. The bill .was amended in conference on 
August 12, 1976, just prior to its enactment, to 
increase the types of personnel actions which 
would be appealable to include all of those now set 
forth in the statute. 

Erroneous action can only foster disharmony, 
adversely affect discipline and morale in the 
worlcplace, and, thus, ultimately impair employer- 
employee relations and the effectiveness of law 
enforcement services. With regard to the availability . 

of the right of administrative appeal, the 
interpretation to which' the ordinary rules of 
statutory construction leads is also the one which is 
most consonant with the express purpose of the Bill 
of Rights Act. 

Accordingly, this court holds that a decision to 
reassign a peace officer to a lower paying position is 
'per se disciplinary, or punitive in "684 nature, and 
that the officer therefore must be accorded the 
"opportunity fo r  [an] administrative appeal. " (5 
3304, subd. (b).) [FN6] 

FN6 It should be noted that the parties to this 
appeal have not raised the question of the "timing" 
of the "opportuniQ for administrative appeal" 
provided by section 3304, subdivision (b). Doyle 

v. City of Chino (1981) 117 Cal.App.3d 673, 
678-680 [I72 Cal.Rptr, 8441 held that the right 
does not arise until a decision to take punitive 
action is made. That court rejected the notion that 
the right arises upon the taking of any action which 
might lead to punitive action. (See § 3303 [set out 

. ante, at pp. 681-682.) 
Butler v. County of Los Angeles (1981) 116 
Cal.App.3d 633, 640 [I72 Cal.Rptr. 2441 held that 
"subdivision (b) of section 3304 requires a public 
agency to make [an appeal] available to public 
safety officers ... but the appeal need not be 

. completed' prior to implementation of a punitive 
action." 

, For the reasons set forth above, the judgment is 
reversed and the case remanded for  further 
proceedings consistent with this opinion. Plaintiff 
shall recover his costs on appeal. 

Mosk, J. ,  Richardson, J . ,  Newman, J. ,  Kaus,  J., 
Broussard, J., and Grodin, J., [FN*] concurred. 
"685 

FN* Assigned by the Chairperson of the Judicial 
Council. 

White v .  Sacramento County 

END O F  DOCUMENT 
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LUIS AGUILAR, Plaintiff and Appellant, 
. , , ..: . . 

' ' Y* .. . 
JOHN R. JOHNSON, as Chief of Police, etc., 

Deferidant a d  Respondent 

. , - , ' .  ' No, FOO8714. 
. . 

Court of Appeal, ~ i f th '  District, California. . 

SUMMARY 

A city ' police officer. petitioned fof. a t  :writ of 
mandate drectirig the city chief of police to obey 
certain state p'iovisiorih &d fulfill .the requirements 
of the city police depaftmeiit 'manual conceiiiir;ig the 
investigation of citizens' complaints against police 
officers, and toi.de'stroy a citizen's coriiplaint gaced' ' 
in his file:  he citizen's compIaint was. never 
formally investigated. The trial court denied the 
petition;.,(Superior Court of Stanislaus County,' No. 
2191 16, C,harles Y. Stone, Judge.).:. '. . 

. .  . 
II I : .'<" . 

The Court of Appeal reversed the trial court's: order 
denying relief and remanded with directions to treat, 
the pet.ition as one!:for mandatory. injunctive rilief.!'. 
The ;.court held :.that, 'under Pen. Code, ., !jj 832.5, 
providhg that written procedures available to the 
public bwadopted to investigate.citizens' complaints, 
the police chief was required to investigate the 
citizen's complaint lodged against the officer. It held 
that the police chief's attempt at oral modification of 
the police ,,department manual was ineffective'. to 
modify.. the city's written procedure. The,.. mihual 
could not be interpreted to. authorize delay of the 
investigation, 'as such an interpretation would render 
terms of the manual surplusage; aiid would allow the 
police chief to <,circumvent the! requirement of 5 ' 

832.5 that the,procedure' be in writing and available 
to the public; The court held that there was. no 
requirement thaLa citizen's .complaint be an original, 
rathey, thaq a copy,, in order, for it,to be investigated. 
It further held that the poIice chief violated. G o t  
Code, 88  3305 and 3306, by failing to notify the 
officer of the complaint promptly and provide him 
an opportunity to comment on the compIaint before 
placing it in his personnel file.; It held that a citizen's 
complaint that .contains allegations of police brutality 
is, a cogtnent adverse to the officer's interest under 

the statute.' ~hl 'off icer  was &t required to "tihaust 
his administritive remedies pri& to seekin$judicial 
relief, and. was entitled to attorney fees purib&t to 
Code Civ. 'Prgc., 6 1021.5, since the rights affected 
benkfited not only . .,, th; . .  officer, bi t  all p&blicJ .&fib . . ,  

officers, as well' as .the citizenry as a whole, who : 

*242 benefited by virtue of stable . .  . . .  em&ijyer- 
ernpldyee ielatidns-"ii' public iifety org'&zatio~s. 
Finally, the court held that,' althou&""the ' relief 

w& niis@enjY y: ' ELd&$iti'ativ= 

manda&s, rathe?, than m'hdatory injdhctiv k " ielief,' 
the officer had "pro$ded ,the police chief with 
adequate .notice of the nature o'f his .clGm. (opinion 

. by Brown (G. A,), J., [FN" wi&'~ani l in ,  ' A C ~ & ~  

P. J., and Ardaiz, J., concurring.) . . ,  

FN* Retired Presiding Justice of the Court of 
Appeal sitting under assignment by the ChairPerson 
of the Judicial Council. 

Classified .to Califoniia Digest of Official Reports 
' !:, 8 : 

(1) Administrative Law 5 30--Effect and Validity of 
Rules and Regu1ationa.- Necessity foi compliimce ' 

With Enabling-8tatute. . . 
.. ,, 

Under. Pen. aode, 5. 8325, . tequirhg' .that' each 
agency in tlie state emfjloyifig 'peiici offic=is &ist 

I adopt 'a  written 'policy fof the:h&dling of"5itizeG1. 
'.complaints, a- city's1 wril3en policy , requiriig . . 
investigation of citizens' complaints regCdless of' 
whether a civil or criminal action was pending, 
could not be orally modifietl by the 'chief ;of 'police td : 

prohibit an inve~tigatio~ if ' a  civil of c r h i i i d  CGe, 
to which the complainant was a party, was pending. 

(2) Admidstratiye Law '4 35-Effect -and Validity of 
Rules and .Regulations-: Police'Department Mai~ual--. 
~nvestigation Procedure. 
Under provisions of a police depment-pm&iual 

authorizing delay of an investigation hiio citEe& 
complairits .;against police. officers upon, the explicit, 
advice- of the city attorney oilunder, the direction of 
the chief:~executive;~ the chief of police iriiproperly 
failed .to8.kvestigate la citizen's codplaint of police - ' 

brutality where!,' there was n o  ,explicit advice' 
regarding the complaint, An interpretation of the 
regulation allow.hg the chief unfettered:discretion to 
delay an investigation would allow the exception to 
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swallow the rule, rendering meaningless the 
remaining portions of the section, in violation of the 
rule of statutory interpretation disfavoring an 
interpma!ion which wodd render t e e s  of the 
statute surp!udige. ,. I !  1 , , 

(3) &imi&triiiive Law 5 35--l3ffcg'dd '~alidity. . of', . I ,  

Rules ,and ~e'gulations- PoGce ~e;artrd~nt ~ & a l -  
~nvesti~afion of Citizens' Compl$nts, . 
Under a police d e p m e n t '  &nual.  .requirin'g that , . 

citizens' co;hilaibts be inyestigited, the chief of 
police violated?. the manual by fai&g"'to investigate, 
charges sg&t ;!, policc o@cer, &ou& the $243 
signed cdm$&t form was a copy rather than the ', 

original,. since nothine @, the m@ud or elsewhere 
required that tI& comp&int be &,original. , ,, 

. . 
(4) Law ~nfomment" '  0hke r s  § 11--police-- 

Personnel, Files--Citizens,' .,-. Complaints--@ghts to 
Notice and Comment. 
A citizen's complaint alleging police brutality 

constituted an adverse comment under Gov:Code, 5 
3305, providing that no public safety officer' shall 
have any comment adverse to his interest entered in 
his persorqel foe, or any, other file used for any 
persomel purposes by the employer without notice, 
and Gov. Code,  § ,3306, providing that a public 
safety offic,er shall have 30 days within which to file. 
a written response to any adverse commentrentered:, . 
in his personnel. .file? The requirement of.:notice and 
an opportmii;, to. comment is not. restricted ,to:*.. 
comments made by la,y,;e$orcement perso.~el ,  but 
applies tq ,adverse, coniqents made i i ~  . the form of 
citizens ' co,mplabts ,, 7 %  , . , , 

.,: . . 

[Sei ~ a l  ~ q r . 3 d .  mblic 'officers and ~ m ~ l o ~ e e :  §,L.. 
148; ~rn.~1&.2d,  Public Officers and Employees, 5 . .  
170.1 ,:. . :. 

(5) Law. Enforcement Officers 5 1 1-Police-- 
Personnel Files-Requirement :of Notice and Right to 
comment--Cituenst Complaints--Effect ., , of . 
Requirement That 0fkcer Sign Adverse Comment. 
Under:.Gov, Code, 18 3305 and 8306, requiring that,,'i. 

public, safety .officers be. -&!en notice andi~:,m: 
opportunity to.respond to adverse comments entered-, 
in their, ;personnelqlfiles, a citizen's complaint \would 
be considered suchan adverse c,omment ... despite the . . 
violation of Pen., .Code, 1 832.5, which would 
allegedly occur if.the police chief refused acceptance 
of the ~omplaint:~until the officer's signature was : 

affixed, since .,the complaint could be -.accepted and 

' .'$ 

simply not placed the '~ersonnel" file until t h e  
officer had the opportunity to comment. . 

. ,, , 'T.:l 

(6) Mandamus and Prohibition 1 51--Mandamus-- 
Defenses--Prior Resolution . of Issues--Police 
Officers--Citizens1 . Gomplaints-?Placement in 
Personnel File. 
In an action seeking to!.compel ,a &dice chief to 

' 

comply with provisions of the city police manual and 
statutes concerning , officers!.'.. rights. regarding 
,citizenst complaints, the mere fact that the police 
chief belatedly provided an opportunity to comment 
on a citizen's complaint did not constitute such 
settlement of the case as would bar the issuance of a 
writ. The police chief never agreed to follow 
procedure set forth in the manual for :investigation of 
complai#s,, apd: never did-.inv,e4tigat!: the' complaint: 
Also, 'the ..chief kicorrectly mdnt4ned that he was 
not required to investigate . c o m p l , ~ t s  when a. civil 
or crirniqal. action' was pendhg, apd that a citizen's 
*244 complaint was. not an adverse comment wit;hin 
the meaning of Gov.. Code, 55, 3305 and: 3306; 

.., 
I 1 %  

(7) Law Enforcement, Officers 5 11--police- 
Disciplinary Proceedings--Rights of Officers-. 
Adverse Comments--Right . to Notice and 
Oppofhmity to Comment--As. Affected .by Placement 
in Separate File. . .  . . . 
Under Gov. Coder $ 5  3305 and 3306, requking that 

police officeis be afforded notice and anopportunity.:." a 

to comment on:iadverse .comments .entered 'in their 
I personnel files,,, placement of such adverse,., 

comments in -a separate file does not excuse 
compliance. , .. . . - .. 

. . . s 
(' a 

(8) Administiative Law 5. .89--Judicial Review and . 
Relief--Exhaustion .of Administrative Remedies-- ' 

Exceptions-Cases. Arisbg .. Under :; the - *  Safety 
Officers.!: Bill of Rights; ...'i... . 
Under Gov. Cede,' 15.. 3309.5, providing tliat" the 

superior court shall have' they. iriitial 'jurisdiction is 
any case .arising under ' the Public ?Safety Officers' 
Procedural Bill. '-of Rights ,'(Gov., :Code, 5 3300 et 
seq.), a police o,fficer is .,not' feidired t'o' eiha'iigt 
admiiiistfative .remedies prior to ''seeking ' jd:dicial' .. ' 

. .. 
relief from aliegdd ifiolations of such sthtes. '  

(9) .Costs 1 14--Attorney Pees--Substiqitial .Benefit 
Theory, . . """ ' . n: 

In a successful action"by a policeofficer to compel 
a police chief to' afford notice ai~d ~ ,opportunity to 
commentan a citizen's complaint for police bfitality ' 
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before the complaint could be enteida in the 
officer's' persoAel filei h d  to 'investigate the 
citizen's complaint, the right sought to be enforced 
fell within the range of significance found sufficient 
to warrant attorney*:fees awrirds in eklier cases, and a 

met the requirement of Code C~iv,'*Proc:, 4 102i;5; 
that a l i i i= bhefit  be conf~rfed-i$on$e g&ieyal' 
public or a,: .lafgZr"group of ' people.  he 0ffIce;'s 
action w'ould result 31 afiordin&8ffIceG he iigh.t,:,to 
be made aware of and to comment 'on citizens' 
complaints before they are placed in the officer's 
personnel file, .'thereby -benefiting all pu6iic B'afety 
offlce16; h e  c i t i z e a  as 'a, whole would:~~so benefit 
by me' proinoticih <fi' ~,tablet~~mploye~-e,mPloyee . . 

r e l a t i p  in .&blic, ,aft@ oig-'atiPns. 

( ld j  Administrative Law 8 95,--Judicial Review and 
Relief--Mandamus-- Distinguished From 
Administrative Mandamus. . I _ .  

The writ of mandanius will not issue to compel the 
performance of a future duty or to forestall 
antiqipated error; it will. ' only when there .is a. " 
present .and actual duty to perfom. an act required 
by law. But where there. i s ,  a clear .mhdatory 

,.- statutory du.t);!. no demand to act 'is ,necetYciary'before . 
seeking court relief! '&Thus, in a police oHcbi'.s , 

petition mistakenly entitled as one for administrative 
'.. mandamus; .but which specifically.:,referred to"the 

relief sought-.as beinglpursuant to Oov. *245. Code;. , 

5 38093,' subd. (c), which expressly 'extends'the ' 

. authority of the 'spperior' coubt to grarit .injiinctive 
relief, i neither the:?chief .:of police 'against wlioni the' . 

action was brought; nor' ,his yattorney, 'could h u e  
been misled by the erroneous labeling of.. the : , 
petitioil, and thus no prejudice would result-.from 
treatipg the officer's petition as one for mandatory 

, (  I .  injunctive relief; ' ,: , ' I  

COUNSEL '.. 

I ' 

.,,. . 8 

. . .. . 
James J. Milam for Plaintiff and AppbUant. s. ' .~ . 

Carl 0. Waggoner,..City Attorney, for Ddmdan,t . * 

and ~espondent, . , 

(i'; 
FN* ... Retired. , . ,. . . Presiding, Ju6t/ce, of the Couq .of 
Appeal, nttmg,under assignment, by the Chairperson .,?. 

of h d i d a l  '~oundil.  

Luis ~gh i l a r , '  a poli'cc officer f i r  the city of 

Turlock, appeals from a denial of a petjtf& for &it 
of maddate 'souiht againkt , ,,. . /  ..(.,, . John R. J?,@sd a! Chief 
of Police of the dtj of ~ ~ l d c k '  (~hiefj'. A ~ ~ ~ $ $  

I: .. . . .  . 
prays:"for a:'@i'ii direct,ing he ~ ~ e f  ikrhe=cejfor@ 
obey the provisions cif 'the Ca.lifo~gia' :~od~, '~ pFf , 

Regulations [FNl] and fulfill the reqiiuements of the 
Turlock Police Department M p q  co~cernjng 
inveitigaiioii of iiflzea' c b m p l d s  against 
officers, tb ._ f ., . iwoy the dit@cls c@plain!, fded" 6 
appell@t'6'fdi [FN~]  ;ahd foi attomeys'l fees. , 

' .1 

~ ~ 1 ' : T h i  referknce to thgbode o f ' ~ e ~ u l a i i b n s  was 
. '  oi4idus1~-iri error. It is not shown that a i y  sections 

of the Code of ~ e ~ u l a t i o n s  were 'viqlaied. As ' 

conclusively demod6ftated bjr tIie:allegations of the: 
petition during the hearing and briefing in the trial 
court, the appropriate reference is to the 'Public : 
Safety Officers' Procedural. Bill of Rights'(Gov. 
Code, 5 6  3300-331 1). , . 

FN2 In light of the provisions of Penal Code 
section 832.5, subdivision @) requiring citizens' 
complaints, . lo be .maintained for ,,.,five years, 
app=ilint abandoned this. dernaed in the trial court. 

. . , , . $"":.' 
Facts 

In aP&ximately, Mpf 1985, Lintkt 'Loyy filed a 
signed. $ < k e ~ ' ~ , . ~ ~ ~ ~ & ~  9 a:fcqg, $~~i!piied by the . 
police Jep-erii %tr: . , ! - f  cb,afgijig ..,. . . Qfficey' Agufiar with 
conspkacy :.Lo cowt policg , *b$tality. Lieutenant 
Zaccgp, ,the'' offlcef , & . :  ..:- g i h a r g c  , ,.! ,o i ' : sucbcorn~f~ts ,  
testified ,the comp?l?igt was not 'investigated; because 
it wasfi ,~.&y ~aGei @,w,:$~'origig$.~gl$ecause a 
criminal, action , w j q t ~ ~ d m g .  against: &~,gqmg!ainsnt..? 
arisdg out of the same faits as ~he~*246~.  citizen's ' ' ,,., 

comp~&'. :bmpla!!i, wan. , p l s i~d .  a: , 
confiden@:, , -,.py$tig'$dii * file iepaiitF: . .":>! from. 
appehpt . g . pers*pel ,.,. fde. ; .. .. ,, . . 

:i. .. . ! . . . * .  .-, 

In eithi? ~ a i ' o r  A u g ~ i t  1985,,,,:a "~itghksg ~ o t i o n "  
was frled 'h "the ' :crhh$',  case of people, v;, Linda 
Loya (also kndwn-' as' Gomez), 'the " citizen 
compl.&~;. At that t:pg,.!tly citizen's ,.,.: complaint. . ' 

was ta&@ fr<m@e ..c6nf;dent!al coyplaint$llf$ ..... . . and' 
placed:.i$ iippellat's pep-el fii'e and pursuant ,to : 

the. ~iichhgss": motion. $e, ,, cithen's . .. complaint was 
revealed to &='lou,rt. ,. ,. , , ,, . 

:.: ,. . .: . '  
Appeullt; testified he w,q not ..advised of. the 

existen=:. of.  &?: '=bmplai.t un$I April, 1986,. Bill 
Reeves, . ."hriqc$ ... Policgi Officers'. . . ;  Asso~iation 
employe ~epresentative, contacted . the... police, 
department 'and arranged a meeting between himself, 



202 Cal.App.3d 241 Page 4 
(Cite &i 202 Cal.App.3d 241, *246) , 

Lieutenant Z a p r o  and t&e Chief to ,discuss ,t&. 
 citizen:^, ~ o ~ ~ l a i q t : . ,  A s  a:, ie~!t . o f  Ye 
appeil@t w~ gi@n fhe opgprtunit$, to Pmpin t ,  on 
the cokfhaint and thgconiments were attached t o b e  
compl@. However, the compl& has never been, 
forTdly' ,I I :  in~estig~tkd,. . !  . , I '  I . ,  

. . 
In e&r @@y 4; JU& 1986, a iepting 'we held: 

beween appell@t:s aioLmey, the x o c k  City 
Attomey, a d  the ~ . p e f .  h a  .result of this meeting, 
and a subsequent 'tilephone :conversation," the chief , 

removed the @*en's complainf from appellant's 
personnel fd.e "'Gd. agreed,' that in the future d ' 

citizens' cgmpl&t~,yguld be kept in a fge separate 
and , apart :,f;.orn the personnel, files.; ..Apparently 
dissatisfied ,with:r:the r;etolution; appellant fded the , 

instant petition. . ; 

, . .  
' is 

1'  ' I 

Discussion 

In discussing the specific issues, we must keep in 
mind..that both .:the Legislature 'and the Supreme 
Court lii'ive ' '~poken 'to the pubiic impoft&ce of 
puarani=e'ing io~icd "fflc.ri 'thli;i',riihi; &d!&'' the 

Public Safety Officers' Procedural Bill of Rights 
(Bill of Rjghts) (Gov. Code, $6 3300-3311). Thus, 
the LegiBiatiiTe in.:: edacgii, tf;i:Bc of 

.:..,i ' ?; , ,, .,.i." ' . ...,... ,.J&d ;,, 
decl&ed: "The bglslahire .". , , , ,I" ..* hele~;f$~6,:afld..~h)arq , " 

that th; ri$k' and*proti@dns ,, , > , . - c i  .. ;. ;,.:<, piqxi$td to .p$,Fpe 
offic~fs"i$ider this 'ch'apter constitute :.i~ .* mqttet ' qf 
stacewid= i%ncem, The ~e~isl&uie Either finds' hid. 
declsiks that .,,.. "sff&hve riiyi: i p ,  I&* eenfc$$&$<3t deicdd! 
upon the'maintenadce of  -sti@le, .:,. employ&-emplojree ,zjri . ., ?, ,.;. ,.*, ,, ..' 
relati~ns;'-~etiV~en~~ub~i8 safety' employeps an8 theb 
employ e h  . ' 1d' i'ijide"' ' to as&re"'~3t >t ic ;  ;.;: ;., iu=h itg+lle . 
relations are contiued .@.r&pov!! : state ahd t.6 
further '~ssurkliiht~bffeiii~e sd*iiE*. i . & ~ o ~ i i l ~ d  '(6 
all people of the state, it is necci&$ &i t '  thic' 
chapter be applicable to d,cpublic safety off$ers, a s  
defined ii! : ihi~:2g~{!p'h, wh=+ever si.&ted w'ithin 

. , 

State df ~ali*o~fi,'''!~(Gov~:~~~od~:;'$' 3301 ,$' 
, 

, , 
..'>. !f 

similarly, , ~ , S u p r 6 m e .  court , . , , , ,  ., o b ~ e ~ e d ~ ~ , ~ $ r i ~ ~ e J t  .... 
. 

V. dites (1982j'32 b413&.128, 143 li.85 Cal.R$t;. - 232, ~r&~;;;:fjy!+Ja (1. 8741: du6ie;;$Lr, ;!., ::';?''I 

It .C%~,,<?~$T icarceiy be,! bo<f&ded ''that :$laintiff; t iiKgstioh wR* 
not conferred a 'significant benefit' ~ri'th&".;~end?id 
'public,' Since enforcement of the Bill of Rights Act' 
should help tij. st&le relatib@-'betvjg=n 
peace officefs 'md weir eni'ployers and th* to ass&e 
effectivd"1iw enforcement;' pliintiffs' action directly ' 
inures tB"the benefit of the citizedy of 'this statk." 

. . ... 9: 

[Citation!] NO, one can be heard to protest that 
effective law enforcement is not a 'significant 
benefit." ! . , j  . . , . .  . . ,  

.i(( ' . . 
(1) TWI&~; to, ,$e specific issues, pena l  Code 

section 832.5 requires that each agency& the state . 
employing pkqce officers must adopt a,w~itten policy,; 
for the h,&dfbg bf,.,citizensl complahts, [FN3] 
(Pena v. Mup,icipal,,@rt (1979) 96 Cal.App3d 77, 
82 [ 1 5 7 . d a l . ~ ~ t r .  5841,:) ; 

. .- -: 1 . '  
&3'~enal  Cpde sectioc 832.5 progides: "(a),Each 
depament or agency b $$ state which employs 
peace officers shall establish ' a  .,proceduk to 
irivesiigati citizens' c o m a  ' ' aggnst , , m e  
personnel of ~li'dB depiitmenfs or ag$riciks, $id' 
shall make a written~de~cri~tion of the procedure . . 
avallabl&~to the pQblio; 
"@) Complaints .and. any reports or findings 
relating thereto shall be retained ,for a.period of at 
least five years. '! . .. 

The City pf Turlock has adopted ,such a .policy 
which is contained in the . PTurlock Police. 
Department,,,Manualt' (Manual) in .evidence .in this 
case;, In,,.relevant part, the Manual states: "323. : 

Investigation Procedpre, .. . [g C. It... is ,.the: . . 

responsibility. 'of . ,the.; assigned. . investigator to 
thoroughly ' investigate. . the .r case ',':and' q.$ubmitciki a; t:. '" 

complete irii'estigation. .report .:as.:!proyided under 
'these proceduyes,. All ,relevant .infonnation:.obtairied.. 
by the ..investigatb ssha be,  entered into the , :  
investigation report. [m D, The investigation .shall 
not be. delayed, or, r-suspefided . because of . any ' ' . 
concurrent civil ior criminal proceeding to which the 
complainant: .. is ..a party; :unless: .[q 1.i; After .. 
consultation .with appropriate legal authority, .tliez' 
Division Commander concerned determihes ,$hat thb 
complaint is a ploy to avoid prosecution and/or . 
conviction. [v 2. The complainant requests such a 
delay and there. is no reason to believe that the 
alleged conduct, of the 'accused meinbei; is of. .a 
serious or continuing nature. [v 3.  The employee 
has bbkw"i%aiged with 'a crime irisbig otit"'of the. 
complaint. [I] 4. Upon the explicit advice of, the " 

City Attorney or under the d,rection of the Chief 
a .  Executive. " 

The cikien's' comPf&$ in this c h i  we' not 
investigated.'   lie wiitte* policy ' 'iipq.ye, set forth 
adopted pursuant to Penal 'code skction"832.5 
requires investigation .of complaints regardless . , of 
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whether a '=ivil or criminal action is pending in the, 
' 

absence 'of c&ah exceptions, However,, res~ondent 
t e s t i ~ i d  that 9h;n hi becamechief of police, he 
changed this $dliGy and adopted hi !written pbljcy 
undei'khich no investigation wobld'take plade if a 
civil of'crim&al 'case to which the cbmplainant is a 
party was pendhgi . ,.. , , 

The requkement that the proce&t be in d;iti.qg 
and available . .  . to the public evidences an jntent to 
enhaice commdc&b& between'citi& ,&j *24# 
law enford;e,bent ' agencies responsiyf: for 
investiga$bn : of sucd complaints. (See . 71 . 

ops .  . ~ d . ~ t t y . G e n .  ,,. '1 (19881.) , . 

. . 

 his" intent "*' cirdiipvknted by alfbwkg oral . ' 
rnodifihatiohs of ,,, . , .  the w r i k d  . . , ,  policy. In the present 
case, the c h e f  had' adopted"+, unwritten procedure 
that djiectljr 'conflict2 with the written prii;bi$ySe for 
invesfigitidn bf~ '~&nplahts ,  This action appe.irs,,,to 
violate penal Code section' 832.5"s express mandate 
that written piocedures available to ' ths public'" be 
adopted to in;eitigate citizens' conib~aihii. We hold 
the oral modification was ineffective to modify the 

: ~ r i t t e n " ~ ~ o c e d ~ e .  ,, 

(2) The ch ie f  next argues.that sif&<ision (4) of 
. .:, secti* 323 of .the ~ ~ 6 4  &thqrize6..,delay of ' be  

' 

in~kid~at ibn:  d;'i $&vibFly'.';lotEd,' subdivision (4). 
alloGd fqi , a  delay-,!;of aii investigation ' "  the 
expli'=r?': $dvice o f  the ~ i $  A t t q ~ e y  o r  ,qpdeyi the 
dire&;d of t h e '  c h i d  ~xe6i$i+~,.," The Chief 
cont&d;hs the change in,, the p ~ o c d u r e  regardink 
investigation of complaints whiiii a civil or crimihai 
action is pending was authorized by.,this section, 
Cledly, this ."section aliows ' $ = , * , C ~ e f  ".to {!lay 
inveslfgat'ibn"&here the fach of an individua\:,dase 
indicde thii 'is tb rhore if$e@'$ourse. , ,..,.I! ..*r ~ the.,, , .  . . 

pres$f +i<:,, the:=,", ,$as, nf' "giklicit adyice" 
regaiaing this-. specific cofipli@t. ~ ~ r e o ~ ~ r , :  the 
interpretatikk of thik sebtidij &ked by the Chief , 

would in effect allow the 8 , . ,  exceptikn to swallow the 
rule .A.7' thus , , rendering mei$hgleOs rp@hgt , ,  
psrtiohi"of this section. Upder ge$%tl,, rul& of 
s ta tuGj  'kterp?etatic$ the Chief i ,$Iment miit'' 
be reji&d";i ",an io#&retatiq$ whi&'bou.Id,rei$ei , 

t e d i  , bf'a , b e ;  ,., ;; stathe .,+ ., , , ,,,,'. su@ius&g& I $.  . shbuld, , aibiciiid,, q d  
every .,,.. \\lord ,. , dho@d , , b e  gi,v&n s$&e,:;ipnifica)ice, . . 

leavinglbo' . ._. part''useless . . .I . ..., ,I or@void o f  me.qing. ( c i t y  .. 
and c o ~ t y  'of, ~ a i i '  P r a n c i ~ c e v ~  $aitg11 (I,!%$ 32 
Cal.3d 47, 54 [184 Cal.Rpg, 713, 648 3,2d 9351.)" 
( c a l i f o h 2  State Employdes" Asin:' v. State 

~ersbimei ~ d .  (1986) 178 Cal.App.3d 372,. 378; [223 
Cal.Rptr. 8261.) Finally, adoption of this 
interpretdon would also .allow the Chief tp 
circumvent Penal Code section 432.5's'requirement 
that the . procedure . be in writingand available to the 
public. 

(3) The Chief further attempts to justify the failure '. 

to investigate on the basis $at the signed complaint 
form was a copy rather than the prig@. There is 
nothing h the. Manual or +sewhere requiring the 
complaint be origkal. Moreo,veq, in a somewhat 
contradictory irg&eit,, t& 'chief contends that the 
compIaint could not be destroyed because, to do so 
wogld' vi91ate , , ~ e ~ d  code sectign 832.5 which 
requ&es that citizeql, compl+ts be, maintained for 

' 

five i G s .  AS appellant ibtes, "the ,fact thqt .the 
[Chieq, has 'argued and coqtinues to argue that the 
complaint must be preserve$ pursuyt to the 
requirements of the ~'alifornia, 'Penal Code 
establishes the validity of the complaint." We 
conclude, $e Chief violated the ,Manual by delaying 
the investigation of the copplaint. *249,.: 

(4) Appellayt next contends the Chief violated 
sections 2305 and :3306 of !,the Government Code's . 
Bill of &ghts by failing to..promptly,notify him of 
the complaiq.'and provid,hg.@m an opportunity to. ,. 
comment o,q the complaint before placing it"'in hL 
personnel f'lie. ';. 

,. . 
Government Code section '3305;,.provides: "No 

public safety officer shallhave any comment adverse ' , 

to his,.intereS entered h- his persogel file, or any 
other file used'for any personnel ;purposes by his ., 

employer, without ,,thq g~;lblic safety 'officer having :. -:- 

first read $a@ signed ,thg,,,$stwment containing the, , 

adverse comment indicating he is aware .of guch. 
comment, except. that such entry may be made i f  
after reading such, 'k t rument  the ,public safety d v  

officer refuses to sigi it. Should,. a public  safe^, :.. 

officer refuse to sign, that fact shall be noted on that 
document, and..signed. or initialed by such officer. " . 
(~talic;, ,added;) ' ' ,,. 

, , - .  I; ' <  
. 1 .. 

~ o v ~ ~ ~ t  Code section 3306 provides: " ~ ' ~ u b l i c  
safet$'.~fficer !hall have 30 days within inwhich to file, 
a wribe'n response to any adverse comment entered. 
in his persopel file., Such ;wripen response shall ,b,e : 

attached.. . tq, and, shall a=company, .the adverserf . 
comm5nt." I . .  (Itdi& ahded.) 

- .  
Copr. 6 ~ k c r o f t - ~ h i t n e  :y and West Group 1998 



202 Cal.App.3d 241 . . Page 6 
(eke a& 202 Cal.App.3d 241, *249) . . 

. , 

The Chief argues failure to notify appellant of the 
complaint did hot violate these providiops becaiii  a 
c i t i z e ~ , ~  report 8oes not 'constitute "aii adbrie  
comment within the fheaning of these two sedibn's': 
Logic and ' ggneral rules' of s t a ~ t o i y  'constikct~dn' 
suggest that a citizedi complaint .that ..domains 
allegations of police brutality is a "comment adverse 

' to [the officer's] interest. " . , 

",!,..:; . '  1 

Under basic d e s  of staaitory copihction courts 
are b o h d  to gi"e .affect to Citatutes'acc$dhg -io the. 
usual, oidinaiy kpport";of 'languag$ employed in 
fram@i them. t ~ i ' t a t i o ~ : ] '  (~klif&& feachen 
Assn; v: . $in Diego corn.rbwiitj,'' .~ollege: ~ i i t .  
(1981) 28 c ~ . I , Y ~  692, 698 [i';j0 cal.~p&. 817, 62i 
P.2d ' k56] .) ~k rblki;&t, here, ~ e b s t e r  defm2b' 
co-efit is ilan 'ogier38ii&~.! 3r *e&;irgp'eApres6i;Ig 

. .,. 
an. opinion or fitti'tiide. . . ;"' ' Neb&;'s Third'" ~ & w  
Internat: Dict. (f981) pi '456.) "kdverse." is dewed' 

.'; : p  ." 
as "in opposition to one's" 'hterest: ~e t i imen td ,  ". 
unfavorable. " (Id. at' p. 31 .) 

' , .  I . % , ,  

Appell&fis interpiet~tioi'thh a"citizih.4' compgiht . ,,. .. 
constitutes an ad&& c6ikient' wi& the ini-g 
of Government Code sections 3305: and 3306 is 
supported by the' usu.al, oidinary meaniiig .of "the 
wor'ds. As appe'u'ht notes, poiice brutality' 

, . constfnites a .major' violatibn under the ~u r lock  PoliEi: ,ok$grt&Lfit Marid$ ' Gc! *oii<&', affect:';iiy 
presi&t ,or fuhre discipk& ~i;reo+fi;, d*d;ug6''be'': 
Chief contends uninvestigated complaints,'ire' dot 
considered in making, personnel decisions, this 
appears to be ' a a somewhat 'u~uppoited &d beif: '.. . . ., 
serving"dec1ai-ation, Their piactiyent h obffic'er's 
persoikel . fde'! could potehti'all$ lead'' to not ' opy  
adverse perboihel *250' tefiions but c.ould."also 
result' 3 9 ~  m&e "severd.;penaty ).,&,hg j&fioie,j in g 
subs'e'6~d<ii'~ii~iplin'in'ary ' $+5w5~v,hg,. of'ds 

. b  E. , .  . .  . .. 
potentid adverseb impact .. on . the "dfficei, the complaht ' is ; " advgieb cd-ent "' ,&' 

of theie'sections. ~ e ' ~ h i e f ' i ' ~ o n t e n t i ' 0 n  to 
?'>I 

the conthry is specious;' 
;, , ? '  , . ,. 

Althohgh not ejtjlressly stited, the dhikf 'appears to 
argue that the term "comments adverse" refers' only 
to comments made by law enforcement personnel. 
The .it'fitiites m&e, no s~~h.''~&istinction 

. ,I ., .,. .. . . 
adverse combnts"  mad$' by law fhfdfoiceGenf. 
personnel:'ind adveise c o b e n t s  made in"th'k fo& 
of citizens:' cbmplaintb. #ither, both secti6G"'refei 
to any adverse co-ent. In "a statute"a 
court is "not authorized to h e r t  'qualifykg 

provisions not hclpded, and ,may nof rewrite the 
statite! tor conform: to p assumed intention which. 
does,,nbf appear from i t i  language., (pe&ie, .v. 0,&e 
1940 Ford V-8, ,?yupe (1950) 36.'Cal!.2d 471, 475 
[224 ~ . 2 d ,  6771; &e'"+s{ ~ o r d ~ ,  ,v. Supkrior ~ o h r ( .  . 

(1981) 116 ~ d . ~ p p . f d  202, ''zl~, . [172 Cal.Rptr, 
301,) ~ecause  the chief's interpretation.,of t&! stqhte 
requires insertion of a dist'inction not made by the 
statute, it mGt be rejected. 

. . 

(5) The' Chief fuh& arm complaint candot 
be cdnsidtfed +i , adve~se. cohment . . because "it 
would be viriually .impossible to. obtain an officer's 
signature prior to the, time a$itizenls campliiii"'is . 
received, and a violation of section 832.5'- would 
occur if resp~ndent% (jcceptance. ,of the 
c o m p l ~ i n t , , ~ @  the oTce i ' i  'sipn$turc was i f h e d . "  
This iy$ment,, is patently . .uimey;jtorious. ''  he 

, cornp!aint ,could be,,,,a<cepfed kd" 6,hply pot, placed. 
in the pe&+,'&el, ffilq, .,,until ' be,, officer hid, ,@e 
oppoqidty' ,. . to ,.,&+yent. similaf 'procedure? '&q , 

undoubtedly, followed prio; to the, plac]..e,ment of an 
adverse ev'duatioh ig the ofi5ce.r'~'perso.nnel file,, , 

. .. . . , 

(6) The c h i f  furthei &&es that even  
: . .,.,, 

appellant was entitled to comment on the complaint, 
he has ,@ready received q y  rights f,o >,,which he was 
entitid.. In thjsregkd! t h c h i e f  notes: ,:that appeli y t  
ha8 been gi<~"@$'6p@ormni$~~to q.-?nt and.$,y, 
in fact ~iih@i$&t~d, od.:$e , cijnjplaint :and ; mat t he  
chief h'd agreed ,tkat!:@ fhe ' f u w e  all ~itb=%'.  
compl~ti"$i l l  be k'ijit '4 a 'separate "confid$al 
citizen's [sic] ~oiji~l ' i int file.'' Thus, the Chief ,, 
cont&id$,,;the case &as be.sniettledir . - .  

5.. . . 
.I' . I 

~ltlib$h the ' '  chief 'has bilpfe$y 'prd;fded 
' ' 

! . o p p ~ d t y  tp g p ~ t $ i i  ' o ~ .  thi" campi+, he .hss : 
qever "igrked, ti$"fqLipykp@&durcs sef'brth: in +e ,., 

~anl;h '"for iiif$i&itcm ,,of compl'+~i &id , . , 8 , 

mainta~s'ihat, M e r  the oral' -modificatipq of fhe 
writteh ,poli~y, hc need not, hy&tiP,ate *complaiqts 
when': l ci$ br c & d  action is pen&&, As 
previoby noted, the ,,adoption o f  ,the oral 

. modi$cati,g~' violhes <$+:!.:. , tpe ipirit, and the ~ ~ p ~ e s s  
mandate'df oom61gint "hgh Penal ai::iePer ~od~':$$ti~<'g32,5, . btcn fo.dli &&; ~ i r t h e r ,  g2gp, &! 

' 

*251" ~ i r e b i k ~ ,  .>.n. ;. , ibi'chicf ,... . ste8df;itlf m,*fai&,,&iit. 
a c i t % ' s  cqmpl* i i  Gq! & adverse, s!,r.:!:!,, corn$e?t. 
within;in:th* r n i w g , ,  of ~ o v t i ~ ~ ~ t ~ ! ~ . ! ; - C o d ~ ~ ,  seFtiBp. 
3305"%d! ,,3306"'&d thus , . in ,pfficif dpes not hiy6'.a 
riiht to 'compeiit 6x1 such ~~&pl&ts .  when kkd.  
Beiause a ci(ize3' comilaint . ,  is""an ad,&'& 
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comment, the Chief's position violates these 
sections. Because appellant seeks -. to compel the 
Chief to comply with the various applicable statutory 
provisions, and because the Chief urges compliance 
is not required, the case has not been resolved. 

. . -,,. , 

(7) That the Chiefhas agreed to place compl&ts in 
a separate, file does not ,excuse compliance with 
Govemgent Code sectiohs ,3305 and 3306, Our 
Supreme courti has rejected this argument under .an 
analogous provision of the- Education Code. (Miller 
v. Chico Unified School Dist. (1979) 24 Cal.3d 703 
[I57 Cal,Rptr. 72, 597 P.2d 4751 .) 

In Miller, a principal was reassigned to a teaching 
position allegedly in reliance on. a confidential 
memorandum that contained adverse comments 
regarding the principal's performance. The principal 
filed a petition for writ of mandate seeking 
reinstatement to his position alleging the school 
board's failure to,.notify him of this memorandum 
and its failure to provide an opportunity to comment 
violated Education Code section. 4403 1. This 
section, much like the ones involved inlethe present 
case, provides a school district employee must be 
given notice and an opportunity to comment on 
"derogatory information in their personnel files 
'which may serve as a basis for affecting the ,status, 
of their emp1oyment;'I' ( Miller,, supra, 24 Cal.3d at 
p. 706.) The trial court denied the writ concluding 
that compliance with Education Code section 44031 
was "not a prerequisite to reassignment OF a 
principal to a teaching position ...."I.( Id. at pp, 
706-707 .I 

The Court of- Appeal reversed. and rejected the 
school,. board's argmhent.. that: , Education ,.!Oode 
section 4403 1 wa$ inapplicable because the 
'memoranda was never. placed :in. the principall,s 
personnel ,file. The::coLg stated: "A school district, 
however; may not .avoid the requirements of .the 
statute by maintainhg a 'personnel file' for certain 
documents relating to an employee, segregating 
elsewhere,,,unde~. .a different label materials which 
may serve. as a basis for affecting ,the status of the 
employee's employment. Nor,..;::, may the school 
district insulate itseIf by siyply :neglecting to file 
material which the statute: contemplates will -be 
brought to the employee's notice:.". ( Miller, supra, 
24 Cal.3d at pp. 712-713,). ., . 

S W a r l y ,  here the Chief% compIiance with ' 

Copr. O  anc croft-W] 

Government Code sections 3305 and 3306 is not 
excused simply because the compIaint is pl.dded in a 
file separate from the personnel file, 

(8) The Chief also argues that the appellint should 
exhaust his remedies provided by the city"gri&ance 
procedure before resorting to the court. "The' *252: 
claini is clearly without merit. Government,, Code 
section 3309;5, subdivision (ti) provides the superior 
court shall have the. initial juris'diction in my case 
arising under!. the.. Bill' of Rights. m 4 ] ;  Furthei, 
Moungei v. Gates (1987) 193 Cal.App.3d 1248 [239 
Ca1,Rptr. 181, is a complete' answer to the' Chieft.s 
position. That case held that because of Government 
Code section 3.309.5 &,police officer is not. fequired 

.. to exhaust administrative remedies prior,. to :seekfig, 
judicial relief from alleged- violations of the Bill of 
Rights, :I 

FN4 Govekent  Code section 3309.5, subdivision 
@) provides: "The. superior court shall have initial . 
jurisdiction over any proceeding, brought- by any 
public safety oficer .against any public safety 

, department for alleged violations of this section." 

(9) Appellant seeks an award of attorneys' fees 
pursuant to Code of Civil Procedure section 1021.5 
(hereafter section 1021.5). FN5]  

,FN5 Section 1021.5 provides: "Upon motion, a 
court may award attorneys' fees to a successful 
party agaipst one or more opposing parties in any ' 

action wh~ch has resulted in t6e enforcemen! of.an , 
impo~/ant right affecting the public interest if: (a) a 

' 

signiflcait be~if i t ,  ' ii."" whetliei pecuniary or 
nonpecuniary, ha been conferred on' the genefal 
public oc a large c la l  of persons; '@) the necessity 
and financial' burden of private" eiiforcement are 
such.,-,as .to .make ..the award appropriate(: .and, (c) 
suchtfees should. not in the interest of justice ,be 
paid o$t of the Tecovery, ,it any. .With respect, to 
actipns , invdying . public, ,entities,, ;#qis - section .. 
applies tp allowakei against! but not in favor of; 
public =ntities, and nd clairii'ihall be requlied to be- 

,.,.: ',G% 
filed therefor. " 

The Chief argues that even assuming appellant is a,,, 
"successful ,party,": attorneys' fee's' should not 'bi ' : :  
awarded becidii there has been no :"large ientfit' , . , . .:,.. . . 
conferred upon the generii'public'or a large: gioiiij 
of pedple,y n=. chiif' cd;&des that '~ t t&m&y~ I ''ye& 
have frequently b.een awsded in casks enfoicing'a 
police officer's rights urider the Bill of ~ igh ts . '  .' 

However; the Chief contends the rights vindicated &' 
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the present case "in no .way approach the importance 
of those dealt with in Baggett." 

Contrary to the Chief's assertion, the rights 
enforced in this ,case fall "within- the range of 
significance found sufficient to warrant attorney fees 
awards in earlier cases." (Los Angeles Police 
Protective League v. City of Los Angeles (1986) 
188 Cal.App.3d 1, 12 [232 Cal.Rptr. 6971.) In 
Baggefit v. Gates, supra, 32 Cal.3d' 128,, the right 
enforced was the police officer's ,right to an 
administrative appeal when, reassigned to lower 
paying positions. ( Baggett, supra, at p. 143.) In 
holding the action. met the requirements .for an 
award~of attorneys1 fees, the court stated: "Analysis . 
of plht i ffs '  aotion leads to the conclusion that there 
was no reasonable basis for the trial court's denial of 
their motion for attorney fees. Plaintiffs' action 
resulted in securing for themselves and many others 
the basic rights and protections of the Bill of Rights 
Act. This court has today concluded that these rights 
and protections are matters of statewide concern, It 
follows that the rights vindicated by plaintiffs are 
sufficiently 'important' to justify an attorney fee 
award. [Citation.]" ( Id. at p. 143.) *253 

In M o ~ g e r  v; Gates,..supra, 193 Cal.App.3d 1248, 
the court concluded that 'apfieliht. fiad::satisfied the 
first element of section 1021.5 where the action 

. resulted in a determination .that police .officers need , 
not exhaust. their administrative remedies before 
seeking judicid .relief.' fo r ,  alleged violations of 
~ o v e q e n f  'code 'section 3303. ( Id. at p, 1259.) 
The cobit ?;ii.ber found :&at thti second ,elem$nt of, 
section 1021.5:~ had been satisfied ..in that the 
"decision ..benefits not,  only.. M,gunger but also .,all 
public,,safe,ty officers in the state." (bid.) .However, 
the court.concluded.~.that remand was necessary for a 
determination of whether appellants satisfied the%last 
criterion 'of section 1021.5: whetfier the action 
"impdsed a fiancid'burden on pihtiffs which was 
out of propo&ion t o  thee hdividual~~staki $ the 
matter." ( bfkunger, supra, at p, 1 2 5 6  Baggett, 
supra, at p. 142.) 

. ,. . 1. 

~imi lar l~ : ; '  here, '~pp,ellantifi action will result iq 
affording ,officerS.-the right to be made aware of and 
to cq*ibt .a& Citizensi c9m$laints before,:they ' be  
placed in;the officer's persoGei''fik. Moreover, the 
decision ,benefits not only appellant .but 41 public 
safeq, ofecers. "[Als the supreme Court observed in 
Baggett the citizenry as a whole benefits from a 

decisioh like . this which serves' the legislatiqe 
purpose of promoting stable 'employer-employee' 
relations in public safety orgar&atioiis. " 'YMounger 
v. Gates, supra;.193 Cal.App;3d at p.' 1259.) . l~s 'in 
Baggett and dates, .  appellant'.^ action. resulteq in 
enforcement of important provisions in the Bill of 
Rights and ."conferred a ' significant benefit'' on the 
'general public."' ( Baggett v. Gates, "dupd, 32 
Cal.3d at p. ,143.;). Thu's, we'~donc1udk that app6llant 
has satisfied the first.'two tests of Lection 1021.5. 
Because the trial court has'not consideied the issue 
and thus the record does not contaiii-evidence of the 
amount of attorneys" fees.' invoived, on remand: the' 
trial court can determine If the final criterion of 
section: 1021.5 is met and.: if favorable to:.:fhe 
appel1ant;:determine the: amount of fees to which 
appellant is entitled. I. . . 

' .  1 , . .  . . 

(10) Finally, we address the appropriatendss of the 
remedy. The petitioner mistakenly .. entitled' his 
petition one for ,. adniinistrative m&idamus;' The 
Chief concedeat it should. be mated as :orid for 
regula? mandamus pursuant ' to Code of civil 
Procedure: section 1085. The ielief for 'which 
appellant prays looks to. the:l~future in that he asks 
that the chief ,of polictT%e ordered to henceforth 
comply with the departmental Manual and thb,law d .  

It appears $at the iequirement$ of the Mimud and 
of tht? Bill of .:.Rights,:: wih the ,'exception of 
conducting an investigation, has belated19 been 
complied with. Technically;: the' .writ of m&d'ii%us 
will not issue to compel the perfofmince of a future 
duty of to forestdl anticipated error; 'it will issue.: 
only when there is a present and actual duty-to 
perform an act required b y  law, (Communist Party 
v. Peek (3942) 2OtCd.Pdr536, 540 [I27 P.2d 8891; 
Northridge Park County:.Water Dist:. v. McDonell 
(1958) 158 Cal.App,2d ' 123 [32P P;2d 251.)' 
However;:!contrary to theichief's .contention; where 
"254 there is,.a cleai mandatory statutory duty; no 
demand to act is necessajl before seeking court 
relief. . t i  . .  

. . '.i : . , 

Goveinment Code. section 3309.5r subdivision (c) 
expressly expands the authority of the . superior 
court. That section'states:. "In any case where the 
superior court findsfithat'-a.public safety department 
has violated any'-of,the,.provisipns of this ~ h a p t e r ~ t h e  
court shall rendei. appropriate injuhctive . .or 'other 
extraordinary relief to remedy the violation aiid to 
prevent future violations of a like or similar, nature, 
including, but not, limited.to, the granting of a 

Co6r. O Bancroft-Wmey and West Group 1998 ,: 
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temporary restraining order, preliminary, or 
permanent injunction prohibiting the public safety 
department from taking any punitive action against 
the public safety officer. " 

While the petition is labeled as being in mandamus, 
in paragraph 10 of the petition, the appellant 
specifically refers to seeking relief pursuant to 
Government Code section 3309.5 and the prayer of 
the petition primarily seeks relief from future acts. 
Filed at the same time as the petition was a 
memorandum of points and authorities in support of 
the petition which quotes in full the body of 
Government Code section 3309.5. 

judicial economy, we deem the petition to have been 
one seeking mandatory injunctive relief to command 
compliance with the Manual and the Bill of Rights 
and that it should have been treated as such by the 
trial court. 

The order of the superior court denying relief is 
reversed and the cause is remanded with directions 
to treat the petition as o h  for mandatory injunctive 
relief and to enter an appropriate order consistent 
with this opinion including a determination 
regarding attorneys' fees. Appellant is awarded his 
costs on appeal. 

Thus, neither the Chief, nor his attorney, could Hamlin, Acting P. J., and Ardaiz, J., concurred. 

have been misled by the erroneous labeling of the 
petition as one in mandamus and no prejudice to A for a rehearing was denied July 5, 1988. 

*255 them appears. Quite clearly, looking to the 
substance of the petition rather than the form, the 
petition was one for relief .in the nature of a Cal.App.5.Dist., 1988. 
mandatory injunction to command compliance with 
the Manual and the Bill. of Rights. Aguilar v. Johnson 

, In the light of the foregoing and in the interest of END OF DOCUMENT 
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SCOTT T.'BARNES, Plaintiff and Appellant, ' 

v, . 
PERSOMYEL DEPARTMENT OF TRE CrrY 
OF EL CAJON, Defendant and Respondent; 

- CITY OF 
EL CAJON, Real, Party in Interest and 

Respondent. 

Court of Appeal, Fourth District, Division 1, 
California. 

Dec. 19, 197& 

SUMMARY 

By petition for, writ of mandate, a former 
probationary,.police officer sought to compel a. city 
personnel department to, set aside its. order 
dismiseing, hini from the force. A municipal code 
provision allowed termination of a probationary 
employee without cause. The employee claimed he 
was denied.grocedural due ,prpcess, citing the Public 
Safety Office~s Proc,edural Billlof Rights Act ( Gov. 
Code, (j, 3300 et, seq.). There w4s evidence the 
employee had baen~informed of the nature of the 
investigation md, of his  constitutional^ rights, had 
voluntarily taken a polygraph, andl had been given a 
summary of, pertinent investigative reports. The 
superior court denied the writ. (Superior C~urt  of 
San Diego' County, No. 401305, Wesley B. 
Buttermore, Jr., Judge.) 

I .. L ' 

The Court of Appeal holding there was 
substantial evidepce to support,@e finding that the 
city , had J complied i with *'the actk procedural 
requirements and further holding the act 'did not 
prohibit termination of the probationary officer 
without cawe. (Opiniop 'by Brown (Gerald), P, J , ,  
with Cologne, I J., and Harelsonr J., PN*] 
concurriqg.) .- .. . 

Page 10 
.' . , '  

(1) Law Enforcement 0ficers 5 ' 1 1--Police-- 
Disciplinary Proceedings-- Probationary Officers-- 
~roc$;iurd ~ i f i  of ~ i ~ h t s ' ~ c t - - ~ ~ ~ l i c i b i l i ~ .  3503 
~robatibiiky police officers 'are covered ,by the 

P u b l i c ' ~ ~ f e ~ ' 0 f f i c ~ r s  procedural Bill of ~ i g h t s  Act 
( Gov. dbde, 5 33b0 et seq:?. 

. ., 

(2) Administrative Law 1 109--Jp@ci$ Review and 
~elief--~dministrative E/jandamus--~resum~tions- 
substanti,d ~ v i d k e .  , c . , 
Absent proof to the contra&, in a review of an 

administiithe determination','adn'~strati~e &dings 
are presumed to be;, supporfed by. ~ubstantfa 
evidence.' 

(3) Appellate Review 5 127--Scope and Extent. 
In review of a trial court's determination, any 

conflict the ,evidence is resolved in favor, of the 
prevailing p y t ~  a d  all reasonable inferences are 
made to uphold the findings. 

(4) Law &orcement Officers 8 12--Police-- ' 

Disciplinary Proceeding$:- Appeal--Mandate-- 
~ r o c e k a l  Due Process--Evidyce. 
On pet"itiom for writ of mqdsmus based on alleged 

procedurd deficiencie? in the termination of a . 
probationary police officpr, thet trial court,properly 
considered dpclarations by the city addressing, the 
due process allegations ,even though the declarations 
were made after the ~drninist_rative hearing. 

I-' I 

(5) Law, ,Enforcement Offioers (j 13-Police-- 
Probationary ~rn~lo~ee-Removal  Without Cause. 
Termination of a probationary police officer's 
employmen{,wifiout cause is not prohibited by the 
Public Safety Officers Procedpral Bill of Rights Act , 
( Gov. Code, f 3300 et seq.), where the procedural , 

requirements of the act. have first been met. 
?' 

[See -Cal.Jur.3d, Law Enforcement Officers, 5 33; . 
Am.Jur.Zd, Sheriffs, Police and Constables, § 14.1 

, . ,  . . 
: I , :  8 1  

. . 
: .. 

F,N* Assigned by the Chairperson of the Judicial COUNSEL '.P', . A r 

. . , ' .Coyncil.. . . 
Robert H. %Lynn,for Plaihtiff and Appellant. *'- 
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Party in Interest and .Respondent. *SO4 

BROWN (Gerald), P. J. 
9 ., . .  

Scott ~ . ,&es  tippe,da'the denial of his ietitioq for ' 

a .  writ ' of ,: Iqaidate , to dbect the Personnel 
Department of tI$? City o f ~ i '  ~ a j o n  (Department) to 
set aside. its'"order d is&hg him dGm the poljce , ' 

force, 

Barnes waa a prdbationary officer wik'the City of 
El ~ a j o n  (City) when he arrested Branf Hokanen: 
Hokanen sued City for false &$st. After 
investigdion Barnes was disdssed, & app& he 
claims" h i  was "henieb. pidced;;a~ due e r o b s  -': . ,  .$ 

becauke the investigation 'Fiecedir~~ his dismissd'qd 
not comply with the PubIic Safety Offifficers 
Procedural Bill of Rights Act (Officers' Act) ( Gov. 
Code, § 3300 et se'q.). ' 

The partie's" 'r;gree "'BAes was a probationary 
employee. ~ n h e r  El Cajon'Municip'gl code section 
2.72.100 a probationary employee may be 
terminated without the right to a hearing or an 
appeal. Barnes contends the o f h e r s '  Act, which 
mandates ahea rh t ,  applies tb d peace officers and , . 
supersedes the city's ordhance. aovert&ent Code 
section '3301 'defies  the ' k o p s  of h e  'act. ri or 
purposes of &a chapter: tfie t6rm'puuic safe+ 
office? m e h  'all peaces 'officers, an defined &I 
Section 890.'1 and-subdivisions (a) and @) of Section" 
830.2 of ,the penal Code, including piace officers 
who are employees of a cliarter city or cohity."" 
Peace officers under the named Penal Code sections 
include 'any policeman . . .- regularly employed' and 
paid as suoh ... ' ( ' Pen. Code; 5 ' 830.1 .) '(1)A 
probationarjl police officer ii r6fiarly employed'' 
and paid 'b a polid officer. 'Unde thbr's&tiif6$ 
definition probationiry employees are covered"by 
the Officers' Act:' ' " 

Government Code section 3300 et seq. set out the 
procedural details: of tl ie required when 
punitive - action against. .. a p&ce officer is. . 
contemplated. Barnes claims City violated these 
procedures by: failing to make a complete 'hpe 
recording of an interview held January 2 1, ,1977 (' , 
Ctov. Code, 5 3303; subd; (0); denying Barnes 
access to the tape of the January 21 interview; 
coercing.'Bbes,.into taking a polygraph ( aov. 
Cod& 6 3307) and threatening him with punitive 
action if h e  did hot 8'ih a waive? form. ( GO+; Code, 

Copr. O Bandioft-Whi 
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3303, subd. (c)); denying Barnes access to a tape ' 

of the polygraph; holding the January 21st interview 
during Barnes' sleeping hours; .not payhg him for 
the time spent in the January ilst hearing ( Gov. 
Code, 5 3303, ,subd. (a)); withholding theinature of", 
the investigation from him ,.( Oov'. Code', 5 3303, 
subd. (c)); failing to '-info& Barnes of his 
constitutional rights ( Gov. Code, 5, 3303, ' slibd. 
(g)); failing "505- to tell Barnes %tho was conducting 
the investigation; and failing to incorporate Barnes' 
report of the incident in the invegtigative report. 

(2)Before looking at the evidence we remind Barnes 
that absent proof to the contrary in a review of an 
administrative determination it is presumed the 

, findings are supported 'by substantial evidence 
(Smith v. Regents of University of California, 58 
Cal.App.3d 397, 405 1130 Cal.Rptr. 1181). (3)Ln a 
review of the trial court finding any conflict in the 
evidence is resolved in favor of the prevailing party 
and all reasonable inferences 'are made to uphold the 
findings. (Lacy v. California Unemployment h. 
Appeals Bd., 17 Cal.App'.3d 14P8, 1134 [95 
Cal.Rptr. 566j.r) 

(4)(See fn. 1.) Here' Barnes ' is  bhallengiiik the 
proceduie used by City in coming tb the decision to 
terminate bid. P N l j  As for his'coniplaints about 
the interview11 of J&uary 21, 1977z there #(was ' 
substantial e~idence this wan a fiver mintlte chance 
encounter in. the hall between Barnes and8 {the 
investigating officer. which warranted fieither taping 

' nor compensation. There was evidence Barnes was 
told during the first investigatory interview on 
January 26, 1977, what the investigation concerned 
and who was conducting it, and was ijaformed of his 
constitutional rights. There wasl'evidence Bai-nes 
voluntarily took the polygraph and volulltarily signed 
the waiver on January 28;:9977, There was evidehce 
al l  tapes and personnel reports were made available 
for Bames' perusal ev'en though othei i6formrmation,l 
confidential because of the'pentling suit a g d t  City, 
would not necessarily be released to him ( GOV. 
Code, § 3303, mbd. (0). The pertinent investigative 
report, although not directly available to Barnes 
because " of the confidentiality probleml was 
summarized as part of his fmal performance report 
and was made available to him in that form. Underd 
the circumstances, this satisfled the requirements of 
the Officers' Act. There is subfitaotial evidence to 
support the trial court's"'finding that City 
substantially complied with the procedural 

.mey and .West Group 1998 ,' 
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requirements of the Officers' Act. 

FNI Barnes claims certain declarations were 
improperly considered by the trial court because 
they were made after the administrative 
proceedings presumably in anticipation of Barnes' 
court appeals. However, the administrative hearing 
concerned Barnes' termination, not the procedural 
aspects of the adminlstrative process. By raising 
these new issues in his mandamus petition, Barnes 
created the need for declarations by City 
addressing these points. 11 was not 'error for the 
trial court to consider them. 

Barnes claims there was not substantial evidence to 
support his termination. A review of the record. 
shows there was, under either the' substantial 
evidence or the independent judgment rule. 
However, such a ieview is ~u~erfluous'since Barnes 
could be terminated at will, (5)Just *SO6 because 
the Officers' Act provides certain procedural 
safeguards and allows a probationary employee to 
establish a formal record of the circumstance 
surrounding his termination does not mean City 

. % 

Page 12 

cannot terminate its probationmy peace officers 
without cause. 

Barnes contends it was improper for the City 
manager to serve as the hearing officer on appeal 
when it was he who had made the initial decision to 
terminate Barnes. However, Barnes, represented by 
counsel, never objected to having the City manager 
sit in review. He cannot now challenge City's 
procedure. 

The order is affirmed, 

Cologne, J., and Harelson, J., [FNY concurred. 
*SO7 

FN* Assigned by the Chairperson of the Judicial 
cduncil. 

Cal.App.4.DistS, 1978. 

Barnes v. Personnel Dept. of City of El Cajon 

END OF DOCUMENT 
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. , 

ROBERT L. BELL, Plaintiff-.,and Appellant, 
Y." 

JOHN D m l  as Shkriff', eti . ,   ife end ant d id  
Respondent. . 

. ,., . ,  

Civ. No. 18676. ' '  

;;.. 

Court of Appeal, Fourth District, Division 1, 
California. 

..< ,.. 

O C ~  3 i ,  1980. 
" ., ,... . 

SUMMARY . ' *  . . 
; I '  . . . ., I .  .. 

4 . . 
A terminated emplbyee:!in a sheriff's department 

who had been working under' temporalj"em$ioyrri~it 
as a "jail .gukd" and bailiff under' a. special deplity 
sheriff  commission^ petitioned for a writo'f iiikdate. 
to invalidate. termination of his employnient effected ,.' 

without affording 'him... the opportuhity . fof a: 
administrative appeal .affo'rded ,pea'ce 'officers within 
the protection of, the ,Public Safety Officers Act 
(Gov. Code; 1 3300 et seq.). The..couit denied the 
petition withoiit tequiiiiing Fe '  sheriff. 'fo show cadse 
why he.should not be adjudged bi contempt of(couri 
for disdbWi'dnCt" of t h l  <.u&,Q ..6fa.y . Awer ., , ,  

questioiih '$resented at.'a depbsition Ad to produce 
data relating.-to his employment. :(Sup6ior Court of , 

San Diego '.!County;! No. 425223, ,iJiifiied 'L; Focht, 
.:,:. ::.. r ,',, Judge.;] . , . 

. . ' ., 

~ h k  Court, df Appeal, affirinCd, Thi  'codrt held the 
temporary -employee,,s.~ iigbt to in' .'adrninia!xative 
appeal. was depehdent on.""his; being ' ''regulk]jil 
employed" as a "peace officer" ~ d e r  the.,'Public 
Safety Officers Act (Gov. Code, 5 3300 et seq.), the 
record showed the temporary empIoyee had not h&n 
so employed, and the trial couft did not err, in failing 
to require tke'sheiiff to show causk.:why 'he should 
not be adjudged in contempt of court for 
disobedience of .  the 'court's ' order, re!pecting .tlie'. 
furnishing of inforniaticin relatiig .. I:..1 to, . ihe ternpdiaj. 
emp16)ee1s empl'&yrnerit' h i t .  -such i n f o f m a t i ~ ~  .,. :.. y ,.,!,., .,.., 

was unnecessary to the court 's. deteminatioii. ''the,' 
temporary employee did not have the right,to a writ , ,  

of mandamus. The court also held the discharge of 
petitioner from employment without bei& affqrded 
the right bf' ~ not' I ' 

constitlite a iri~latio&of his rGht to. drik pr6cess. 
(Opinion by' Staniforth, J . ,  with Brown ( ~ e f a i d j ,  P. 

Page 13 

J . ,  and Cologne, J.,, cohcuning.) . a $644 

Classified to .Califorhia Digest of Official Reports 
I' .r . , i 

(1) Law Enforcement o'ffickrs' 5 34-~lie'riffs' and 
, ~onst i l i les--~iscl id ie  p r im ~$<loyni&t--iiighf to Ad-st;itive 

. . 
To enlist the prbtection of the Publ ic  safe$ 

0fficZrs Act (GOv. 'Code, 1 '3300 'et akq;), iri su$iqrt ' 
of entitlement to an administrative appeal prior to 
termination of employment, a t e m f 0 r . q  employee 
in a deriffli c.,,. ;,? depkment ,:.:,;;I' w@rGg under: a special 
deputy' sheriff commission m@t establis$, that he is 
.in fact a aeputy sheriff ' " i ~ ~ u l ~ l y !  employ i d  and :&id 
as such, " within the contemplation'of th'd'ict. 

[See ~ h . ~ u i ; 3 d ,  Law . ~ n f b r c e & e n f , ~ f i c e r s ,  !$ *22; 
Am.Jur72d, .. . sheriff;, h i i ce ,  and ~b*stibles,  5 15.1 , 

. :. :,. t .$ 

(2a, ib) Lay  ~ n f ~ i ~ e m e r i t  0f$cers.'§, 34- :~e~ut ies ,  
~ i s c h ~ k . g f  Temporary Deputy she& Working as.  ' 

Jail ~ u c d ' a n d  ~a i i i f f :  ., , / ,  , ,,. ' 

The trig., c p  &ipFrly de&d mqdamus relief 
souih; by. a terminated.s$ciil deputy aherjff against 
dischv&,.:from. eyployment withbut being accolded , . 
the right. ,oJ. aq' administrathe. appeal, where 
petitioner - was, not a regularly employed peace 
offi~er,~,~., but rather was a temporary employee 
wor*g, $der a special d e ~ t y  s h k r j ~ f . ~ o ~ i ~ s i ~ ~  
as a .  $$. gp<d," and . bagff. The na,!xre of 
petitioner's j i b  status was0reflected by evidence he 
was not hired through civil service, he knew, when 
hired, ;,F$!. ,guard job,,. svy*, tempoyw, :and hgs ,.also 
h e w  I..1,., his, ,: deputy,, sheriff; comn$sion , could ., be 
cancklllled, the, requisitioq for'.his .&;id job ~ d i c a t e d  
his payment , :, . . ,t,7t . . was ,fi be froy, "'eb$&, help payrp!l,, 
and his job did not iriclude duties assigned r e ~ l ? , .  . .. 

deputy sheriffs, 
: L ' .  

. .. . 

(3a, Tb) L@ , ~ $ & r c ; r g t  ' Officers :., .f.,t,a ., ' 5"' 1--Jbb, ,... ' . 
, .. 

~er&ahon--~em$$,q Appointee .,,)~,: , , .. , 
The '$!9tectibi of t6( $bli,c S i f ~ @  0fficer. Act 
(GOV. . dadp(,,) p ,.. $300, $f, sgq.) againit $6 terminatib , 
w i t h d  the right ,of 5 s$nhis,$ativk app& intends , 

to prdbationaj.fieace , ,...-,. , oflcers, but $5 a6t.should ,qpt 
be constmid ti extknd thi right',td' q<~h an i$eal I!..< t q .  
a shkiiff's dhPaftmFnt e&ilhyee ,hired , a.  
temporaj' guard'hidb 'i; pro=eduie not r6quiririg h e  

cop?.' Q ~ a & r o f t - ~ h i t n e y  and West ~ i o u h 9 9 8  ' . 
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examinations, certification, and appointment 
required for a classified county employee even 
though he may be,,performing some of the duties. of 
a deputy sheriff under a special deputy commission. 
Such a temporary '645 employee. is not withiq the 
protections afforded regularly employed peace 
officers under the act. A,public.employee serving at 
the pleasSti of the appointig auh'iritjl is by the 

. terms of his, ~ m p l o y q n t  ~ubject to removal without 
judi&dly. cognizable cause. Ody when puoh 3 
public employee'can show that his employmFpt has 
been unjustifiably. conditioned on,, +e.' waive;." of his 
oonstitui;bnd; i right! I ?  willthe cpurtk inte,vene and 
'give relief: - A. . 

. . 
, . . .  * L 

(4) Law ~ n f o r c e ~ i h t  I .  0ffi&; 5 34;-Sheriff8 -,pi' . , I 
~ o n i t a b l & - - ~ c p $ , t i e ~  ~ i ~ c f $ &  Cf, sSeriff1s ' 

Depii~t,m$t ' @iipbyee working ~ n d e q ,  Special Depubi , ' ~o&&ss ioq - -~ f f e f~ ,  of  eni id"' of , '  

I .? , 
Administritivk' Appeal, 
The discharge f om employ*men\ of a ,  temporary., 

employ,ee in a:sheriffis . ".:,  . deparlment working as a jail 
guard under spedial deputy' sheriff d o ~ s s i o n  
without affording him the qght of an administrative * 

appeal did nq!, 'violaie. his t6 'id&'' . p ~ ~ C . t i s s  
law, wh=re there 'w& no contention .,r .i.., . &it . kpecikc , 

, charges of misconduct accompanyiiig. liis"dis$ssal 
injurid 'his feputa~i~n,: "hd,' the onli' -basid.:. foil .hislf,: 

.,< '., . dismissal redkcfed" 'Ey ' ~ 6  r e ~ { ~ ~ " " w ~  :. vague 
testimofiy, indicat*g thit hhe'.'was dii&sse';i;'dui. td 

certain information as to h is  job pefform'&ce' that , 

had come to the. sheriff's 'attention, af~d c e x i n '  
"backgi'objil investigation. " The job ternkation 
notic= 1;. itsel;f,c :. .~didgi=d hat the &$lq.$i 
working th'i" speti&:"deputy co-ssidh had 

.. . (  beexi' a timp'tifary e,pplqyee? .' 
, , ' , ,  , . .  '., '", ' ' . . . '. I : ,  

(5) ~ p ~ ~ l l a t & '  , ~ e $ i &  ' ~163-Deter-iiion'!md 
~ i ~ ~ ~ ~ i t i d $ '  , but' 'r ci;ce--  ason. on. ~ ~ ; ~ ~ ~ a l - - ~ h e i $  , Ruling . s ~  + . , . 
~ o r r 6 &  wrong--~e@+ , [ I  ': . o f  &c! Admini,&itiv, He&ink tb: Discharged, ,Ei$oye,e 
outside mbiic' safdiy dEcer,i:*ct. " . . 

. , . .  
The trial court's error in ruIing, as a ground for 

, coirectly denied the relief on the ground that the 
employee was not within the protections afforded 
under t& ,act ,in that he was neither, 'lregulaily. 
employed" nor a "peace officer"' (deputy sheriff) 
under the act. @rice the,trial court's deci~ion asl,td 
the denial of mandamus. relief was .correct in law, its 
'decision denying the, relief was not subject to 
reversal on appeal on,the: sole ground the decision 
.was made for a wrong reason. *646 ' 

, 
(6) Law ~hfo rc~men t  officers 5 34-Sheriffs and 

Constables-Deputies-- Sheriff's Department 
Employee Working Under Special Deputy 
Commission--Job Termination. 
Denial ,of mandamus relief sought by a temporary 

sheriff's department employee working under a 
special, ! deppa cop-nission against discharge from 
his job wlt$qut:-bpbg afforded ;he  .right of an 
administrative appeal was;pnbper despite-the: court's 
failure. to:require the sheriff tos show cause 'why he 
should not beadjudged in contempt .,of court ,for 
disobedience of its o.rder to :answer certain questions 
presented 'at a deposition and to producecertain data . 
relevant to his empl~.yment. ,The record 6howed:that 
the only .relief .the. temporary employe6 sought was 
the affording to,,* of the prote.ptipn ,ag&st job .. 
terq&tion. .yi.tl~out the right 'of q administrative 
appeal,T,affor.ded .peac,e officeFs wi,thin the,,proiections 
of the Public Safety,,,.Oficerg Act (Gov.::.Gode, . §  
3300 et-.:seq.), . . that~the~. i~ormatiod the temporary 
employee soughtfrom the, sheriff was,.not relevant to 
whethe; or not he was entitled to such protection due 
to the nature of his job as a "jail guard" working 
under a special deputy q ~ ~ s s i o n , . ~  and-, that the 
court . had .co~r+ectly determined, .without:-?that 
information, that:-#c temporary employee was not. 
entitled,$,o such protection. : 

. ,.. 

COU~JSEL . ... 
- '  I' ..., I .  ., . '. . I.. .,a . . % .  

 regd dry . . G. ~e t= r sen f& plaintiff and ~ ~ ~ e l l & t .  
i. ., , . ... 

Doiald L .  Clqk,  Cdh ty  C o u n s e l : , ~ . . ~ l ~ ~ d  M. 
H v o . n , ;  , Jr., chiep Deputy, County. Counsel, !and 
Arlene 'Prater., Deputy County Counsel, ,for 

' ~efe$id&it, agd,Re!pondent. ,,,, 

- I 

~ o b e r t '  L. B ~ I I  . . ,  petitioned . .for 3 writ of 'mandate 
(Code Civ. .Proc., 8 ,1094.5). in, the superior c* 
alleginihe waq a sworn peace officer as defmed by ' 
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penal cbdo." section,, 830.1. entitled to ' an 
admi&stsa.tive apped pursuapt to Government Code 
section, 3304, subdivision @), before termination 
from temporary2 employment w i q  .the Couqty of'san 
~ i e &  sheriffs ~ e ~ a r t m k n t .  A647 

In response J o b ,  Du,ffy, Sheriff of the .County of 
San , ~ i e ~ ? , ,  d e g e d : .  Bell was. employed as . a 
" temp0p-y guard, Vat: i peace office5 embraced in 
Penal code section 830.1 Respondent ciaims Be$ is 
without the protection afforded "peace officers" 'by 
the so-called "Public Sgety Officers Procedural Bill. 
of Rights Actn (Act). '(GOV. Code, 5 3300 et seq.) 
[FN 11 

FN1 All references are to the Government Code 
unless otherwise specified. , . 

The, superior court entered'judgment on Jakary 5, 
1979, dismissing the writ of mandate. The ,@id 
court reasoned "tbe Legislature in enacting. 3300 

' [Gov, Code] ,.and the,.bfollo\ybg ,!ections, .did not 
intend,.a sweeping e1in;ination of the long- standing 
right;, 'of go.venqen$J agencies, to. summarily 

" terminate t e q o r a r y .  . . . employees without,.!,a 
hearing." Additionally the court determined the Act 
could not constitutionally be applied to regulate a 
matter of rnunicip@.,.,concern . .  .-. in a charter city or 
county ,, ,: 

;,.. . l (i' 4 

Bell appedg asserting ( I )  evidencd does ' not. 
support the lower.!c~Ljrt'~~, fmding appellant was qot a 
"regul&ly e~ployed ' ! . 'p~ace .o fher ,  (2) due. process 
requires,. an admh$s,~ative appeal prior to 
t e r n a t i o n  of' eveq . .a :~empora ' j  ,employee, (3) the 
court erred, .in, cpnc'luding $s was a matter of local 
concem ; andi sectioq , . .  3 3 4  et seq. ,-. could pot 
consti&tionally be applied, and (4) the lower c o w .  
improperly dis&s.sed,~~fi ' ;s  .?rder to show cause re 
cont'eppt which woad  have compelled respondent 
sheriff to awwer certain. depositions and produce 
docuqents. 

Facts 
. * . ,  . 

  ell submitted ag employment 'application (Mar. 
20, 1,978) to the County of San Diego ,lpersomel 
departm&; for the tempopry 'extra help podtion of 
.jail &$II wi@ the,. :. San Diego, ~ h e ~ i f f ' s  

Department, ~ e i l  .hew ,of the temporary status of - the guard position for which he'applied: He was not 
requlr'ed, he did not. go through the county civil 

service appointment:process for a permanent deputy - 
sheriff position. After an interview in September of 
1978, a personal requisition was forwarded to the 
personnel ,department, The position .was: for 
t e m p p r q  employment as guard designated from. 
"extra, help payroll. 

. . . . ., ., 

On October 2, 1978, Bell commencedernployment. . .. 
About the same time, he applied for and was 
approved for a special deputy sheriff com&sion for 
the desi,gnated purposes of service .of civil process 
and - "648 custody of prisoners. Bell agreed; to the 
specific conditions~ of this .commission, stating. in 
writing ,"the sheriff has the right. to cancel .:.. [the] 
Special.,.Deputy Sheriff commigsion .at any time he. 
deems it inecess.y. " William W. ,.Knowles, of the 
sheriff's depahment., testified a "special deputy" is 
one co@,ssioned to perform a specific limited 
function; it .may be &;clerk or even a nonemployee 
and is not a specific job .classificationi with the 
county; these employees are paid less than, regular 

! deput,ies, are not required P to take civil service . 
exams, , and wear, badges , different from deputy 
sheriffs, : 

Bell sbme of the. duties ,of a deputy 
sheriff. ~e$ .ac ted  as bailiff, openigg q d  closingthe I: 

courtroom, and maintained, ,,prisonersi.., All. of the 
duties .were ..performed with.:unifom' h deputy 
sheriff'k'attke and armed with a loaded firearm. 
Witness Qo,wles explaiqed there were certain 
responsibilities, including investigation of crimes, 
crime prevention in the conqiunity and nonuniform 
work'in c r m a l  law .enforcement, which !Bell as. , 

. special :.-. ,,& : ?.,deputy . , could not perform that . a  deputy 
sherilff ,coyld. 

: I  - ' . . <I . . 

On October 27, 1978, after working approximately 
four Gieks, a terghation interview ,with'Bell lead to 
his dis*sia . from his position as p a @ ,  One 
declar~d*basis of. thjs deciqi0.n placed -significance on 
"additional . .. infoqation.,requesfed" which caqe  to 
respondent's attention. Bell., sought to uncover the .-. 

specifics. of,:this inforgation but .the court denied his 
discovery attempts:, . 1 . . . $ .  .. 

.,. :. . . I  

Discussion 
. .I 

..; * I  ; 

(1)To enlist tlqe, protection of t h e 4 ~ c t ' s  entitlement 
to an awinistrative appealprior to termination ( 5  
3304, subd. @)), Bell must establish he is a "public 

, .. 
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safety officer" as contemplated by section 3301. 
Section 3301 incorporates the definition of "peace 
officer". contained in section 830.1 and subdivisions 
(a) and @) of section 830.2 of the Penal Code, 
including peace officers who are, employees of ad  
charter city or county. Thus, "[alny sheriff, 
undersheriff, or deputy sheriff, regularly employed 
and paid as such" receives the safeguards of the Act. . 
(Pen. Code, 1 '830.1; itdics adde'd.) 

For Bell .to be hntit1ed"to Felief under the Act, he 
must ,satisfy the.-twofold requireinent of beihg a 
"peace officern and being "regularly einplojled *649 
and paid '  as such. "(2a)Overwhelming evidence 
supports the trial judge's conclusion; Bell'was not a 
regularly. eihployed' peace offici?, ~ e s t i k o l i ~  
highlighted the 'teinporary:~and limited. 'nahre of, 
Bell!s duties as; was spelled out ""h 'his job 
application. Bell can claim no frWfatioii of 
reasonable ' expectation" resulting ' from his 
termination;. He secured~iiis job without' overcoming 
the usual hurdles axi applicant to civil "service'must' 
cross, including competitive exrimiiatiods. ($.an 
Diego . Oounty Charter; . § $  906, 906.1; 907 (c)'; 
Campbell v. Board of Civil Service ~ o k s .  (19i6) 
76 Cal.App.2d 399, 404-405 [I73 P.2d 581; Snow 
v. Board of ~dminishation (1978) 87 ~CdIApp'i3d 
484, 488, 4x9 [IS1 'Cd.Rptr, 1271.) The'temp'orary 
nature of the posi'tionin"Eould not haiie beenr'made 
more evident to liimi:'~ell ciii cla& no &leading.-.' 

$ ... . 
6 P .  

(3a)The' protection ''of t l ie . . Act extr;uds to 
probationaj policel o'fficei;~;. ( ~arf ies  v. ~ & s & h e l  
Depaitmexit (1978)' 87 Cal.App.3d 502, 504 1151 
~al ;~pt i ; :~ ' '94] . !)  Yet if '€his ',Act is iqteq5ieted' to 
extend to  teinporay fiiirds hiied iihder SUES gems ' 

and conditions as Bell, then the temporary employee 
would gain $e substance of civil service status, 
contrary is to!: the" express intent ' of the " charier 
pro"isiom, If,"'thd! &&iff' coda. -by ~ = . '  pfgcebfif' 
hiring ' tempdiary ::'without e~&t ' i$~i ,  
certificsition; appoiniriient: as pioVidedi for cl&s&-d. 
personnel and Shf Diego" Cow'@ Charte? section 
m 6  et'seq., then the diignidP;;:of shch :$lrsdn t6 &=.. 
duties; usually. performed 'by 'civil bmice peisosel ..' 
would erode the 'entire fabric of the'l'civil:'sefvice 
system . . .. ' " ( Snow v. Board of Administration, 
supra., 87 Cal.App.3d &34;:.'.489.) Or if the 
temporary employee by the mere assumption and 
performance of duties of a character performed by a 
classified . employee',. .couId thereby' ob!tain civil 
service status and its perquisites, then' promoiions 

., . , 

and appointments in civil service would no longer be 
made "eiclusiii under a general 'system b d e d  upon 
merit, <efficiency . and': fitness, as" ascei;taidid " by' 

ex-;tion: ' I' competitive ( Pinion v. ~t$te  , 
Personnel Board (1938J 29 ~ d . ~ p ~ . 2 $  . ,  - 314,319 184 

' s-. P.2d 1851.) 

To extend coverage of the Actto i1te9$rary&kd 
ignores the plah expIi6t l & p a g e ' ' o f J . ' ~ e d  '(?ode . 
section 830.1. Bell $as ';;ot,,a "$hce offi&rV w i h  
the me&g of the Act. , 

(2b)Bell next contends by acting as a bailiff, his 
temporary guaidship"iind spkcial commission were 
transformed into a "county peace officer" status as 
defmed by sections 31904 and 31469.1. "650 

These d e f ~ t i o n s  relate to county employees and 
county peace officer retirement laws and are 
expressly (51.3 1903),( b'i rationally. should ba, liinited' 
to the conZmctibnof their r~spectiie tih$&i. IU 

any dent ,  'wliether   ell's' temporary kork falls 
these retire$knt .~ iwi ' l  ~e f j t i o~s~s ' do& n,5t aid 

. ,  . . ~~u h&f,jr be must i e i i  the dXp'r&'+=qui@me=& 
,* ;, , .. .. . .. b, 

of secti~n.3301 and Penal.6ode s'ection 830.1 before 
he. ca i  '':'ciaim the . Bbnefits of secfion 3304, 

. .. . . 
subdivision @) .' 

, - .  

In Globe v. C!oiin@ of *lds." 'hgdes (1958); 163 
Cal.App.2d 595, 603 [329 P.2d 9711, the .appeal 
court answered a similar claim of a temporary 
county employee thus:' " [4] temporary empfoyee?has . . 
no vested right to 'cou$tjl' empioy'me'nt"'imd - Gay , 

therefore ' be discharged" s u ~ , a r c y .    he result 
would be different w l f e  the dismi'ssal. based upon the 
exercise of a i ~  employee's coiiitiptional right;' And' 
at page 601; the ,courf stated; , , (.. ) I  '"lri' d e m d d i .  ,,a 
heariiig regardless' of Us' ' employment ' " s ta~s ,  petiiiDri=r ii.b, effi+t. as,.g' th-..idh &i equalii$r&e.'' 

sevi~&'~*$ldj;:;es wgefhkr ~g).  & 
tempoiary"' ;, .prob~~io"ri"  or ' To.' so 

,lose' sight Sf '*& ki&& philos;fikji:' of-'ci;;il ' : ' 

service in government and destroy the distinction 
between the various classifications. " 

(3b)Further, in Bogacki v, Board of Supervisors 
(1971j8'5 2Cal.3&'771'; 783,'[$,7 " ~ d , ~ b t r .  657," 489 
P.2d 5371 i P  the cdurt' stated: ' ~ ~ ~ u l $ l i c  emplo$$e 

,,',a ;. 
sefvixig at; the ple&ure of .the apfioht$g auhonty , .< . ; . . 
is bj, :$jf big emi,ioy*<$ ,subj&bi to 
remoi;al ''iiji*out jii&..ally. cognizii'flle'-'kood;': =iuse 
. . . . Only when such i public employee c& show 
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that bis employment has been unjustifiably 
conditioned on the waiver of his constitutional rights 
will the courts intervene and give relief. [Citation.]" 

The Act does not expressly or by implication 
eliminate these longstanding distinctions between 
temporary and permanent employees' rights on 
termination. 

(4)Bell next asserts, if not entitled by statute, then 
the Constitution requires he be provided a hearing, 
for his good name and reputation is at stake. Bell's 
reliance on Board of Regents v. Roth (1972) 408 
U.S. 564, 573- 574 [33 L.Ed.2d 548, 558-559, 92 
S.Ct. 2701, 27071 is misplaced. h Roth, the 
Supreme Court reasoned that termination of an 
untenured professor did not deny due process 
because: "The State, in "65 declining to rehire the 
respondent, did not make any charge against him 
that might seriously damage his standing and 
associations in his community. It did not base the 
nonrenewal of his contract on a charge, for 
example, that he had been guilty of dishonesty, or 
immorality. Had it done so, this would be a different 
case. For '[wlhere a person's good n w e ,  
reputation, honor, or integrity is at stake because of 
what the government is doing to him, notice and an 
opportunity to be heard are essential.' [Citations.] h 
such a case, due process would accord an 
opportunity to refute the charge ,before University 
officials. [Fn. omitted.] h the present case, 
however, there is no suggestion whatever that the 
respondent's 'good name, reputation, honor, or 
integrity' is at stake. 

"Similarly, there is no suggestion that the State, in 
declining to re-employ the respondent, imposed on 
him a stigma or other disability that foreclosed his 
freedom to take advantage of other employment 
opportunities. The State, for example, did not 
invoke any regulations to bar the respondent from all 
other public employment in state universities. Had it 
done so, this, again, would be a different case. For 
'[tlo be deprived not only of present government 
employment but of future opportunity for it certainly 
is no small injury . . . .' [Citations.]" (Ibid.) 

Here the facts bear striking resemblance. Bell has 
not alleged specific charges of misconduct 
accompanying his dismissal injure his reputation. 

The record makes vague reference iri the declaration 
of William W. Knowles to "certain information . .. 
regarding Petitioner's job performance as well as 
receipt of . . . background bvestigation. " Even these 
references were only' made in answerhg Bell's 
lawsuit. The termination itself indicated only that he 
was a temporary employee. On this record, Bell's 
termination involved no deprivation of due process. 
( Bogacki v. Board of Supervisors, supra., 5 Cal.3d 
771, 778; Skelly v. State Personnel Bd. (1975) 15 
CaI.3d 194 [I24 Cal.Rptr. 14, 539 P.2d 7741; 
Miller v. State of California (1977) 18 Cal.3d 808, 
813 [I35 Cal.Rptr. 386, 557 P.2d 9701.) 

(5)The .r ia1 court held the Act "cannot be 
constitutionally applied to ternporary-nonpermanent- 
employees of the County of San Diego" to grant a 
right to hearing before termination. The court 
opined "that is a matter of local concern." This 
reason assigned flies in the face of the express 
statutory language and the well reasoned opinion of 
the California Attorney General (61 Ops. Cal, Atty . 
Gen. 31) which documents "52 with sound 
rationale and authorities the constitutionality of and 
the applicability of the Act, as its explicit language 
commands, to peace officers employed by a charter 
county. Our conclusion that Bell was neither 
"regularly employed" nor a "peace officer" within 
the Act, subsumes the premises of constitutionality 
and applicability of the Act. The trial court's ruling 
was, however, correct in law. Therefore, it will not 
be disturbed on appeal on the 801e ground it was 
made for the wrong reason. ( D'Amico v. Board of 
Medical Examiners (1974) 11 Cal.3d 1, 19 [I12 
Cal.Rptr. 786, 520 P.2d 101.) 

(6)Finally, Bell complains the trial judge erred in 
dismissing.his order to show cause re contempt for 
the sheriff's allegedly. willful refusal to obey the 
court's order to answer certain questions presented 
at a deposition and to produce documents and 
records relating to Bell's employment, The court 
below correctly determined the dispositive issue in 
this case; it inquired whether Bell qualified for an 
administrative hearing pursuant to section 3301 et 
seq. Bell's petition and amended petition sought only 
the procedural safeguards of the Act. h y  materials 
relating to Bell's personnel and background records 
were not relevant in determining his temporary 
employment status and its legal effect. The order 
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was properly dismissed. . , . Cal.App.4.Dist., 1980. 

ludgm;it affirmed. ,, ' 
$ I  . Bell v. Duffy 

Brown (Gdald), P. J.,,biid Colo&e, J., concurred. 
END O F D O C ~ E N T  + 

.. . 
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LAWRENCE L. BINKLEY, Plaintiff and 
Respondent, 

Y. 

, CITY OF LONG BEACH et al., Defendants and 
Appellants. 

Court of Appeal, Second District, Division 2, 
California. 

Jul 8, 1993. 

SUMMARY 

The trial court granted a peremptory writ of 
mandamus in 'favor of a city's police chief, setting 
aside a directive from the city and the city manager 
that confirmed an earlier decision by the city 
manager to discharge the police chief, The writ also 
ordered the city and city manager to grant the police 
chief a new administrative appeal hearing in 
complianae with the Public Safety Officers 
Procedural Bill of Rights Act (Gov. Code, 5 3300 et 
seq.). The writ further prohibited the city manager 
from exercising any review authority over the 
administrative appeal hearing officer's decision or 
findings of fact. (Superior Court of Los Angeles 
County, No. BS 016781, Robert H. O'Brien, 
Judge.) 

a 

The Court of Appeal reversed the 'trial court's 
orders under review, holding that the city and city 
manager had complied with the Public Safety 
Officers Procedural Bill of Rights Act. The court 
held that the police chief was not denied due process 
by virtue of the fact that he was denied* the right to 
cross- examine his accusers, and forced to assume 
the burden of disproving allegations against him at 
his administrative appeal hearing. The court held 
that the police chief held his position at the pleasure 
of the city manager, and the city manager was free 
to discharge him without "just cause,"so long as he 
was given an opportunity to convince the employing 
agency to reverse its decision. The co& also held 
that the police chief's appeal process was not biased, 
despite the hearing examiner's appointment by the 
city manager. The court further held that the 
administrative hearing appeal process did not violate 
the police chief's right to due process, despite the 

fact that the city manager retained final 
decisionmaking authority under the city charter; the 
right to a fair and impartial tribunal is not violated 
by permitting the official who makes the initial 
disciplinary decision to have the final say in the 
matter. (Opinion by Pukuto, J., with Boren, P. J., 
and Gates, J., concurring.) "796 

HEADNOTES 

Classified to California Digest of Official Reports . 

(1) Law Enforcement Officers 6 11--Police- 
Disciplinary Proceedings-Public Safety Officers 
Procedural Bill of Rights Act. 
The Public Safety Officers Procedural Bill of 

Rights Act (Gov, Code, 5 3300 et seq,), which 
provides a catalogue of basic rights and protections 
that must be afforded all peace officers by the public 
entities that employ them, bespeaks the Legislature's 
determination that, because labor unrest and strikes 
produce consequences extending far beyond local 
boundaries, the maintenance of stable employment 
relations between peace officers and their employers 
is a matter of statewide concern. 

(2a, 2b, Zc) haw Enforcement Officers 5 13- 
Police--Removal-- Compliance With Public Safety 
Officers Procedural Bill of Rights Act. 
The trial court erred in granting a peremptory writ 

of mandamus sitting aside the directive to remove a 
city police chief, orderhg a new administrative 
appeal hearing, and prohibiting the city manager 
from exercising review authority over the hearing 
officer's decision, where the discharge was 
undertaken in compliance with the Public Safety 
officers Procedural Bill of Rights Act (GOV. Code, 
$ 3 3 b  et seq.). The police chief's hearing right 
arose because his discharge was based on charges of 
misconduct, mismanagement, and @sjudgment. 
Since a protected liberty interest was implicated, due 
process required that he have an opportunity to 
refute the charges and clear his name. The trial 
court's construction of Gov. Code, § 3304, . 
however, unnecessarily eviscerated the city 
manager's charter-endowed power to appoint, 
suspend, and remove, without cause, his department 
heads. Accordingly, the trial court's order violated 
the "home rule" provisions of Cal. Const., art. XI, 
5 5. The statewide interest in maintaining stable 
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, : . . 

relations belween public safety officers i d  their 
employers was adequately served by granting the 
police chief notice of the :charges, a chance to 

" 

respond, and a, posttermination hearing to clear his' " 

name.before a neutral fmder of fact: 
11 4 

[ S e e .  Witkin, S h a r y  of Gal:, Law (9th ed.,' 
1988)1Constitutional Law, 4 774.1 

. i .. ..* 

(3) Law Enforcement Officers . 12--Police-- 
Disciplinary Proceedings-- Appeal--Public :.Safe@ 
Officers Procedural Bill of Rights Act--Independent 
Review; "i" . 

In determining the scope and coverage under the 
Public Safety Officers ,~rdc"ehurd Bill of..Rights Act 

' (Gov, Code, 5 3300 'et seq.), the :reviewirig icoiift . 
independently determines the 41797 ' proper ' 

interpretation of Ih&;.'sfatute ,hiid 'ib not b o h d  by" the 
lower court's interpretati*o'n. ! ,  I 

i l 

. , . . .  
, . . I < . .. . ~ 

(4) . LBw Enforcement Officers § 1 1--Police-- 
Disciplin~.l,ProceedingsT~Effect.. of Niblid Salfety 
Officers' Procedwd:;Bill of Rights 'Act "on Chirter 

, rt ; . 8 
' .  

Cities.', ,, ' 

The Public .';Safety  officer^:. 'P?ocedurall Bill of 
Rights Act (Govi."Code, $ 3300 et"sliQ.) was 'not' 
intended to interfere with a,!chirter 'city'b .'iight2,to 
regulate peace officers', qualifications for 
employment, i3 the cauaes 'forlkivhich 'they may' be 
remoyea, It. wG:.alib Got. if,@inaid to abrbg&" the ., ' 

#powers granted to charter'titiei-by hal. const.': a, .' 
XI, 5 5, Ecliidgh';the .righ?"t~ .te&ate~''a , peace ' 
offictrls eniijloymed at 'will, without .'~?!showbp of" 
lljust..' ' ."' ' ' I "  The . 'ihdi, ' ' " ' ' 

of . b.. ,'it 
adm&istrd$= apped 'kde i  G&$. ~ & e ,  3304, is ; 
to &$.pci$e $$dCe'r subjected td $!& a'(ion''' .,.,' . " .> . . . . +.,,,!.t,- 

an o $ ? j r t p ~  .I.cii3[ to bitadli,ih,, :,,,!: %galt '$&id of t$;, ' 

circu$!'ce ~ ~ r r o u n d q ~ ~ ~ j ,  or her ter$yion qnj , 

to att$G& ti' &bnybpvinc,ii the I ,sn..+ mploy,ing sgency to . 
reveft6 its debhioa, .. ,:,- .... . . .  kith& . < I  by . . . . I .  de*o&t$jng the 
falsiq op'bhhaiges .., + .  . that led. , -. to! . .., $a;t ive 'kcd.on; or 
through . . piooi , , of mitigating 'cii'ciimfihces'. 

.$I , :  . "" . ( ' 8 ,  . ' . . , . .. 
(5 )  ~ a w '  ' ' ~nB2+mCht, offiti;-s, -''§ ,$-~tiiice--' 

, , ; I  ' . 
~isc1~1,@uy +,., ;?.;t: , ~ i$$@~din~~ i* -  ' Foimulatiorj ., , and . 
Adequacy of Administrative , > .$ &.,, ,! *.?. ,. , ~ ~ s a l ?  
GOV. , ,, , 'co~$ , i' '*' '4 3344 (protectipqu;if p$$ie s&ty ' A 

office*$ ,r rights), req$iii o . 4 ~  that an' ; bpportuni~ '. ; . , 

for ad&i$?ri$ve . aFpe'q., be propidkd, but ' does not . 
specify :" how @e 'i appeal " process .,.: 'is ... to be . 
implemented. The details, of adpinistialive, .appeal 

Copr. Q Bancroft-Whitne 

under Gov. Code, 5 3304, subd. (b), are ieft to be 
formulated by the local agency, ,Were a t e r w t e d  
employee servei at be pleasird'of a ci& rnhabei, 
,and the scope of an administr'itive appeal hearing is 
not prescribed by personnel rul%s,, agency , 

reguliti6ns. niiikm'b'rarida ' o f '  undeiiitandiog, or 
customary agency practices, thJk .adequacy of the 
appeal procedure afforded . . must be measured 
according to constitutional 'sue probess principles. 
Due process is flexible and calls for such procedural 
protections "as' a ,particular sitqat$ri demaribs. Thee '  
distinct factors must be conside'red: the private 
interest that will be affectedhby the official action; 
the risk of an erroneous deprivhibn of such interest 
through the procedures used, and the probable 
value, if any, of additional procedural safejyi$&i 
and the government's interest, including the function 
involtred'and ttie filcill.!$.nd adiniiiistra6:tiie . I  b'uidens. , . . . I . , .  
entailid , .  by '"'bp&Gg .additional, piocediird 

' ! '  
requiremerib. , . I . '  

l i  , r. ; .  1 . .  :,. 

(6) Law Enforcement bfficefs .'§ .13::~0lice-- ' . , 
~ e m o v a l ~ ~ l ' e t e d n a t i o n  Hearing Requirement. 
In d i s c h ~ g h g  a ci&'s police chieflabetcity and city 

manager' did n6i have fo hold" a pretvr+at[k$ 
hearid; as reiuired under a p$iok ~al$oriiia 
Supreme 'C6u-t decision,  fie figgts L1798. outlined 
in thit decision ' 3 e  ' happli&able i to govehuient 
employees* holding ''at willu adminiiffafive 

" 

who have no ' constitdtionally - protected' p r o p e ~ . '  
interest iri continued~bmployment~ When thk sole ' 

purpose of an administrathe- appeal procedure is to 
afford a diichkged government employee an 
opporturiity to o1ear:his' tor 'hei"h&iei 'h hearing after 
the dismissal constitutbs'~8uffidient compliriiiie~ 'with t h t h  
the dueqo: proces$ requEemenWJ !:of- the-,. fedefd 'c, 

' Constitutionr: Even&if theipo1id;e cZiief wab:jtntitled to 
a h~aring:i.before.,n,being deprived'.'of a' protected 
interest, no deprivation. of a protc~tedliberty interest . 
occm,ed ?.: until..?l:- stigmatizing I:>' allegations of . 

mismanagement and misconduct .led to the decision: 
to dischirgehirn, :He received notice ob:the !charges : 
and a, .  . chance* to. respond in..,.rperson t'o the * . . 
decisionm,a&g,~PPth~rity~befoie the effective date of 
termination. ,He ,glso continued to .receive i full pay 
and bene@. , ,dw4g ,the - pendency of the 
invest,igation;,Thus, a pretermiqation hearing was in. 
fact hqd, whe$e~ or not,reguired. , . I -  . ,, . .. , . >. 

,'# . ; , f , a \  1,. : , , ' 

(7) ~ a w  Mforocment Officers § 13--?olice;- 
~em~,~vg.-~urdeg of Proof-:Right to Cross-examine 
Accusqrs. , . : :I 

y and West Group 1998 , .:. . . 
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A city's police chief was not denied due process by 
the city and city manager when he was discharged 
after bebg denied the right to cross-examine his 
accusers, and forced to i sume the burden of 
disproving allegations against him at an 
administrative appeal hearing. The police chief held 
his position at the pleasure of the city manager. The 
city manager was free to discharge him without "just 
cause," so long as he was given an adequate 
opportunity to convince the employing agency to 
reverse its decision. Thus, a letter from the city 
manager to the police chief did not improperly shift 
the burden of proof to the police chief, but, rather, 
it accurately apprised him of his limited right to a 
hearing to establish a record of the circumstance 
surrounding his termination and to convince the 
employing agency to reverse its decision. Further, 
authority exists to support the position that there is 
no right of cross-examination at a name-clearing 
hearing, and the. police chief cited no authority 
supporting his claim that due process mandated he . 
be given an opportunity to confront and cross- 
examine the witnesses at a trial-type, evidentiary 
hearing. 

(Sa, 'Sb, 8c) Law Enforcement Officers 5 13- 
p o l i c e - - ~ e m o v a l - - ~ ~ ~ e a l  Process-Bias. 
The appeal process afforded to a city's police chief 

prior to his discharge was not biased, despite the 
hearing.. examiner's .appointment by ' the city 
manager. The police chief was assured that the 
examiner had not prejudged the case, and had been . 

chosen solely based on his hearing experience, The. 
police chief was also assured that 'the assistant city . 
attorney's role in the process was that of counsel for, 
the *I799 city manager, and that the examiner 
would base his decision on the evidence. Nothing 
indicated that the examiner had a stake in the matter, 
or that he harbor.ed any animosity' toward the police 
chief. Moreover, the police chief was not precluded 
from conducting his own investigation, and he was 
given ample opportunity , to present his own 
evidence. Thus, the examiner was entitled to the. 
benefit of the presumption that he was a person of 
conscience and intellectual discipline and judged the 
case fairly based on the evidence. The city 
manager's and city,,attorneyls participation in. the 
pretermjnation investigation also did not render the 
.procedure biased, The combination of adjudicative 
and investigative functions, without more, does not 
offend due process. 

(9) Administrative Law . !J 61-Adjudication-- 
Disqualification of Hearing Officers--Bias. 
In the context of an administrative appeal hearing, a 

party's unilateral perception of bias cannot alone 
serve as a basis for disqualification of the hearing 
examiner; bias and prejudice are not implied and 
must be clearly established. Prejudice must be 
shown against a particular party and it must be 
significant enough td impair the adjudicator's 
impartiality. The challenge to the fairness of the 
adjudicator must set forth concrete facts 
demonstrating bias or prejudice. 

(10) Administrative Law § 73--Adjudication-- 
Operation and Effect of Decisions and Orders--City 
~ a n a ~ e r ' s  Retention of Final Decisionmaking 
Authority Under City Charter. 
The administrative hearing appeal process afforded 

to a city's police chief, prior to.  his being 
discharged, did not violate his right to due process, 
even though the city manager retained final 
decisionmaking authority under the city charter. The 
right to a fair and impartial tribunal is not violated 
by permitting @e official who makes the initial 
disciplinary decision to have the final say in the 
matter. Once .an employee has cleared his or her 
name at a hearing, the employer may remain free to 
deny the employee future employment for other 
reasons. In any event, the he-g examiner in the 
present case sustained the decision of the city 
manager 'to discharge the police chief, making it 
unnecessary for the citjl manager to disregard or 
override'the decision rendered on appeal. 
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John R. Calhoun, City Attorney, and ~ o b e r t  E. 
Shannon, Assistant City Attorney', for Defendants 
and Appellants. 

Franscell, Strickland, .Roberts & Lawrence, Carol 
D. Janssen and Rodell R. Fick for Plaintiff 
Respondent. "800 

FUKUTO, J. 

 ellant ants; the City of Long Beach (hereafter the 
City), and James C. Hankla, City Manager of the 
City of Long Beach (hereafter Hankla), appeal from 
the judgment of the superior' court granting a 
peremptory writ of mandamus in favor of 
respondent, Lawrence L. Binkley, the embattled 
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